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THE NEW JERSEY ABANDONED PROPERTY TOOLKIT: A GUIDEBOOK

INTRODUCTION

Abandoned properties are found throughout New Jersey, one of the wealthiest states in the nation. While most prevalent in urban areas, abandoned properties are also found in many suburban and rural areas. They include apartment buildings in Jersey City and East Orange, row houses in Trenton or Camden, farmhouses in Cumberland and Salem County, and old industrial and commercial buildings in nearly every corner of the state. 

Vacant and abandoned properties are both a problem and an opportunity for New Jersey’s citizens, community organizations and local governments. While in their present state they represent a serious problem, they offer valuable opportunities for reuse and redevelopment. The enactment of the Abandoned Properties Rehabilitation Act early in 2004 has significantly enhanced those opportunities by providing new legal tools to address abandoned properties. We hope that this Guidebook will give local governments, community organizations and citizens a better understanding of these and other tools available under New Jersey law, helping them turn problem properties into opportunities, and return abandoned properties to productive use. 

Following this introduction, Chapters 2 through 5 of the Guidebook describe distinct bodies of tools that can be used to address abandoned or at-risk properties, including creating abandoned property lists, tools for acquiring abandoned properties, nuisance abatement, and receivership of both vacant properties and occupied multifamily rental housing. Chapter 6 discusses how these tools can be pulled together to create an abandoned property strategy in a particular city or town. For the convenience of the user, a detailed index to the topics covered in the Guidebook is provided at the end of the book. 
Before discussing specific tools, however, it is important to place the issue in context. Why are abandoned properties a problem, why are properties abandoned, and how can they be turned into opportunities? 

1.1
Why are abandoned properties a problem?

Any abandonment of property is a waste of resources, but when it takes place in the midst of a community where people continue to live, work and raise families, the harm it does goes far beyond wastefulness. Abandonment can cause direct harm to families living near properties harboring vermin or drug dealers, can trigger wider health and environmental problems, can devalue entire neighborhoods, and wreak fiscal harm on the municipality. Of all of the factors blighting the lives of people in inner-city communities, abandoned properties may be the single most destructive, not least because they make so many of the other problems facing such communities worse. Among the most visible costs of property abandonment are the following: 

· Abandoned properties in a neighborhood significantly reduce the value of the remaining properties in the area. A Philadelphia study found that the presence of one abandoned property on a block reduced the value of the other properties on the block by nearly $6,500. The presence of a handful of scattered abandoned properties in an area can reduce the value of hundreds, even thousands, of occupied properties, resulting in the loss of millions of dollars in homeowners’ assets, and thousands of dollars in lost property tax revenues to the municipality. Where properties are connected to one another, as in the case of row houses, abandoned properties often cause direct physical damage to attached occupied homes.

· Abandoned properties undermine public safety, by providing venues for prostitution, drug trafficking and other criminal activity. 

· Abandoned properties erode public health, by harboring infestation by rats and vermin, and becoming illegal dumping grounds for construction debris and garbage. Abandoned industrial sites may create further health hazards by exposing nearby residents to environmental contamination and toxic materials.

· Abandoned properties affect life safety, by increasing the risk of fire in a neighborhood, particularly in high-density urban areas, where a fire in an abandoned building can easily spread to nearby occupied homes. 

· Abandoned properties impose substantial costs on local governments and their taxpayers to secure, clean or demolish abandoned properties, to take properties, and to cover the costs of the added police and fire services they demand. New Jersey’s cities spend millions each year to board and demolish abandoned properties, or to fight fires that would never have happened if the building had not been abandoned. 

Finally, the presence of abandoned properties, particularly in large numbers, undermines the wellbeing of the community as a whole. Boarded row houses or shells of old industrial buildings send a negative signal to the residents of the area, undermining their morale, and how both they and others perceive their community. They foster a sense of helplessness, discouraging engagement and weakening the community’s social controls. As the number of abandoned properties grows, the problem can spiral out of control. Abandonment triggers more abandonment, as property owners see the abandoned properties around them as harbingers of further neighborhood decline. Neighborhoods would still have crimes or fires if they contained no abandoned properties, but they would probably have far less. Older cities would still have fiscal problems if no properties were abandoned, but those problems would be less severe and more easily resolved. In many different ways, property abandonment significantly exacerbates the social and economic problems faced by community after community across New Jersey. 

1.2.
Why are properties abandoned?

In ancient agrarian societies, abandonment was often triggered by ecological factors, such as soil exhaustion or climate change. Today, abandonment often reflects economic and demographic change, particularly inner-city neighborhood disinvestment. It most often takes place when an owner concludes, rightly or wrongly, that her potential financial loss exceeds the potential benefit of continuing to occupy or maintain the property. While economic reasons are the most important reasons for abandonment, it does not always arise from broad economic pressures beyond anyone’s control. Abandonment in many communities is made worse by people exploiting difficult economic conditions for short-term advantage, victimizing others through activities such as predatory lending and real estate speculation that lead to long-term harm. 

Location and obsolescence play a major role in abandonment. Buildings can become obsolete, where they deteriorate to the point that they can not continue to be used productively without new investment in excess of the potential market value of the property, or where the size or layout of the building make it no longer attractive to the marketplace. Obsolescence affects many old industrial properties, many small single family row houses in cities such as Camden, or so-called ‘greyfields’, 1950’s strip shopping centers along arterial highways that no longer reflect consumer preferences. 

Location, as with all real estate decisions, is the most important factor, because the particulars of the local real estate market dictate whether an owner can justify rehabilitating or replacing the property in order to overcome problems of physical or market obsolescence. A rational landlord will not invest money in a building unless she expects the money to come back, either through higher rents or cash flow, or future appreciation. Location can drive abandonment, even without obsolescence. While many Camden row houses may be undersized for today’s market, such units would command high prices if located in stronger market areas, including many just across the river in Philadelphia. 

Different property types in the same location may be subject to different market conditions. One neighborhood may have abandoned single family houses, but not rental properties. Homebuyers may not see it as attractive, but its apartments may still command high enough rents to support landlords, particularly if the area contains a large pool of Section 8 certificates. Some commercial strips are heavily abandoned even where nearby residential areas are sound, because the residents, in today’s automobile-oriented society, no longer find them competitive with other shopping areas they can easily reach in their cars. 

All of these conditions are made worse by practices such as predatory lending or speculative ‘flipping’ of properties, which often lead to properties being abandoned – either as a result of foreclosure or misuse – even where that outcome might not have been inevitable. Other non-economic factors, such as lack of information on the part of landlords or homeowners, the complexities of tax and estate situations, and the poor functioning of the real estate market in many inner city areas, also add to abandonment risk. 

All of these factors give rise to events that lead to abandonment of a property, referred to as abandonment ‘triggers’. While the number of potential events is large, and cuts across all property types, some of the principal triggers for different types of properties are summarized below:

· The decision to abandon rental property is most heavily driven by negative cash flow, made worse by the difficulties of owning and operating rental property in lower income neighborhoods. Some landlords will attempt to improve cash flow by ‘milking’ a property, cutting back on maintenance and repairs and ceasing to pay property taxes, for a few years before completely abandoning the property.

· Abandonment of single family owner-occupied properties often takes place after the death or relocation of the owner-occupant. It often reflects a weak resale market in the area, shown by the low price that the seller can command, and the length of time that the property stays on the market. Abandonment of owner-occupied property is made worse by fraud and predatory lending, often trapping low-income families with high interest-rate loans on substandard properties they cannot afford to maintain or improve, or triggering foreclosure after financially-strapped families have been unable to make extortionate payments on refinancings or home improvement loans.

· Abandonment of commercial or retail property is largely a function of shifts in consumer preferences and buying power, as well as the rise of the automobile, leading to an inability of owners to find tenants for retail properties. Small city downtowns and neighborhood retail streets have been particularly hard-hit, but abandonment is also widespread in commercial strips along older highways, whose shoppers have moved on to other shopping venues, such as malls or ‘big box’ stores. 

· Abandonment of industrial properties, or brownfields, reflects the obsolescence of many older industrial facilities, particularly multistory buildings served by rail rather than high-ways. It may be triggered by the costs and uncertainties associated with real or perceived environmental contamination. 

While these descriptions oversimplify complex phenomena involving many different factors, they illustrate the wide range of reasons that lead properties to be abandoned by their owners. 

Abandonment can happen even in desirable locations, even where the market is strong. Transactional abandonment, arising from legal disputes, estate and inheritance issues, or bankruptcy, can result in even valuable buildings being abandoned. Some abandoned buildings in good locations may be owned by speculators, who continue to pay the taxes on the property while it continues to deteriorate, indifferent to the harm it is causing its neighbors.

Local officials and community leaders need to understand the dynamics of abandonment, and the particular triggers at work in their own community. By understanding those conditions, they may be able both to develop strategies for the productive reuse of abandoned properties, as well as prevent many other properties from being abandoned in the future.

1.3
Turning abandoned properties into opportunities

Every abandoned property represents an opportunity for reuse, in some fashion that will be productive for the neighborhood, town or city in which it is located. One of the most important tasks facing local officials, community development corporations (CDCs) and neighborhood organizations in New Jersey’s older cities is to devise effective strategies to return abandoned properties in those communities to productive use. It is not a simple task. It requires thoughtful, practical yet visionary, planning. It also requires that communities build partnerships. No one organization, public or private, can solve this problem by itself. 

There are many reasons why CDCs, in particular, should be part of the team working to address the abandoned properties in their community:

· Abandoned properties represent a critical land resource for new developments

Whether the goal is to rehabilitate a building, or demolish it and construct a new building on the site, abandoned properties represent the principal land resource in many inner city areas. Use of abandoned properties for redevelopment not only benefits the surrounding houses and other properties, but minimizes displacement. 

While in the past large numbers of abandoned properties could be obtained easily through tax foreclosure, that route is becoming more difficult in many New Jersey cities. Increased demand means that more owners are paying their taxes, while more third party investors are buying tax sale certificates at tax sales. Today, a CDC seeking to assemble properties for redevelopment must become more diversified and strategic in its approach, using property acquisition tools that require more proactive strategies than relying on local government to make properties available. 

· Abandoned properties affect everything else a CDC may be doing in a neighborhood

As CDCs move their focus away from individual projects toward comprehensive neighborhood revitalization, addressing abandoned properties becomes a key part of any overall revitalization strategy. By tackling the scattered abandoned buildings that are found in many transitional or at-risk areas, a CDC can make a major contribution to stabilizing the entire block or neighborhood. 

Conversely, if abandoned properties remain on a block or in a neighborhood that a CDC has targeted for improvement, they place the viability of any improvements the CDC may make at risk.

Where the CDC is concerned with a small number of scattered abandoned properties on other-wise sound city blocks, figuring out what to do with them is usually not complicated. Where a neighborhood contains large numbers of abandoned properties or acres of vacant lots where old 

buildings have been demolished, the problem is far more difficult. 

The most effective reuse strategies for abandoned properties do not just address the lot or building, but are grounded in a larger strategy for the neighborhood of which it is a part. That includes issues such as whether houses should be used for affordable or market-rate housing, or some combination of the two, or whether individual houses should be rehabilitated or demolished in order to create a site for larger-scale development, or perhaps for a future park or open space. 

Wherever possible, reuse decisions should be made in the framework of a revitalization plan that addresses issues such as the community’s goals for the density of the area, or the future economic mix of the homebuyers or renters they hope to attract to the neighborhood. Only by starting out with such a plan can the best decisions be made about which buildings should be rehabilitated and which demolished, where redevelopment is appropriate and where open space should be provided, and whether the old factory in the neighborhood should be reused as a school, senior citizen housing, or mixed income condominiums. The decisions that are made in these situations will determine whether the community will truly break the cycle of abandonment and become a sustainable community, or whether today’s efforts will have to be repeated time and again, at great cost and effort, without truly stabilizing the community.

· Successful abandoned property strategies require partnerships
Framing and executing effective strategies to return abandoned properties to productive use is a process that no single entity, of the many involved in rebuilding the community, can carry out by itself. Local government is a key player, with important legal powers and resources, but without the construction capabilities and other contributions of community developers, neighborhood associations, lenders and other funders, it is constrained by its own legal, managerial and fiscal limitations. In cities around the United States which have had success in dealing with abandoned properties, from Atlanta to Minneapolis, the partnerships that have been forged between all of these players are the critical element that has made the difference.    

2

DEFINING ABANDONED PROPERTY AND CREATING 
THE ABANDONED PROPERTY LIST

Creating a municipal abandoned property list is an important first step in assessing the community’s abandoned property problems. It is a key legal tool, as certain municipal powers can only be used with properties that are on an abandoned property list. It is also an important management tool through which a city’s officials, CDCs and residents can better understand the dimensions of their abandoned property problems, and frame better strategies to deal with them. 

This section will discuss the creation and use of an abandoned property list as both a legal and a management tool for local government. The starting point for the list is the definition of abandoned property. Before describing how a list is created, we must first define precisely what constitute abandoned properties under New Jersey law. 

2.1 Defining abandoned properties

The Abandoned Properties Rehabilitation Act, P.L.2003, c.210, defines in detail what constitutes an abandoned property for purposes of a number of different legal remedies. The definition is found in N.J.S.A.55:19-81 through 83, and is presented in Table 2.1 on the following page. This definition applies to buildings, without respect to their previous use, but does not apply to vacant lots.
 

(The job of determining which buildings are to be considered abandoned property belongs to the municipal public officer, as defined in N.J.S.A.40:48-2.4 and N.J.S.A.55:19-80. The public officer may be any one or more municipal officials, boards or bodies assigned this responsibility. While the mayor or governing body, as the case may be, have broad discretion to appoint public officers, the assignment should go to that individual or those individuals with the strongest qualifications, including licensure, to make sound, consistent decisions regarding abandoned properties. This is particularly important, since the public officer must be able to defend the determination effectively if and when a property owner challenges the designation of their properties as abandoned when actions, such as special tax sales or eminent domain proceedings, are brought against their properties. 

While the definition is designed to be easily followed, it nonetheless requires the exercise of careful judgment by the public officer. Applying the definition to a particular building requires up to four steps, depending on the circumstances. These steps are shown in graphic form in Chart 2.1.

TABLE 2.1
STATUTORY DEFINITION OF ABANDONED PROPERTY [Based on N.J.S.A.55:19-81 through 83]                              

	DEFINITION

	PART 1: THRESHOLD CRITERIA

Property must not have been legally occupied for six months* and must meet any ONE of the Secondary Criteria in Part 2 [but also see Part 4: Exceptions below].



	PART 2: SECONDARY CRITERIA

Any ONE must apply:

a. Property is in need of rehabilitation in the reasonable judgment of the public officer, and no rehabilitation has taken place during that six month period.

b. Construction was initiated and discontinued prior to completion, leaving the building unsuitable for occupancy, and no construction has taken place for at least six months as of the date of determination that the building is abandoned.

c. At least one installment of property tax remains unpaid and delinquent as of the date of determination.

d. The property has been determined to be a nuisance by the public officer in accordance with the Nuisance Criteria.



	PART 3: NUISANCE CRITERIA

A property may be determined by the public officer to be a nuisance if any ONE of the following apply:

a. The property is found to be unfit for human habitation, occupancy or use pursuant to N.J.S.A.40:48-2.3 (see Section 4.2 of the Guidebook);

b. The condition and vacancy of the property materially increases the risk of fire to the property and adjacent properties.

c. The property is subject to unauthorized entry leading to potential health and safety hazards; the owner has failed to take reasonable and necessary measures to secure the property; or the municipality has secured the property in order to prevent such hazards after the owner has failed to do so.

d. The presence of vermin or the accumulation of debris, uncut vegetation or physical deterioration of the structure or grounds have created potential health and safety hazards and the owner has failed to take reasonable and necessary measures to remove the hazards; OR

e. The dilapidated appearance or other condition of the property materially affects the welfare, including the economic welfare, of the residents of the area in close proximity to the property, and the owner has failed to take reasonable and necessary measures to remedy the conditions. 



	PART 4: EXCEPTIONS

There are two limited exceptions to the definition of abandoned property above:

a. A property on which an entity other than the municipality holds a tax sale certificate is not deemed to be abandoned if the owner of the certificate (1) continues to pay all municipal taxes and liens when due; and (2) initiates foreclosure proceedings within six months after the property is eligible for foreclosure.

b. A property used on a seasonal basis is deemed to be abandoned only if it meets any TWO of the Secondary Criteria listed in Part 2 above. 




*See the discussion on page ___ for the treatment of certain partially-occupied mixed-use properties. 
CHART 2.1
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STEP 1: Determine that the property has not been legally occupied for at least six months. The public officer must have some basis, such as a report from a code enforcement officer, a complaint from a resident on file, records of water or utility shut-offs, documentation from a survey conducted by a CDC, etc., to establish a date at which the building was already known to be vacant, or not legally occupied.
 Property occupied without the owner’s knowledge or consent by squatters should be considered not legally occupied. This is the threshold criterion or standard for making a determination that a building is abandoned. (If it applies, continue to Step 2.
STEP 2: Determine whether either of the two exceptions to the definition applies. The law provides two exceptions to the definition of abandoned property, one for properties on which an entity other than the municipality holds a tax sale certificate and the other for properties held for seasonal use. If the former applies, the exemption only remains in effect as long as the entity holding the certificate carries out its obligations under the law; that is, moves to foreclose within six months after the tax sale, and diligently pursues the foreclosure thereafter. 

(If no exceptions apply, continue to Step 3. 

(If the building is held for seasonal use, it can still be found to be abandoned, but only if it meets two of the four secondary criteria, rather than one. 

STEP 3: Determine whether the building meets any of the secondary criteria. The law establishes four secondary criteria, which combined with the six month threshold, result in the building meeting the definition of abandoned property. Criteria (b) and (c) are self-explanatory, but criterion (a) and (d) are more complex. The phrase ‘in need of rehabilitation’ in criterion (a) is not defined in the law, and the public officer is expected to use his or her ‘reasonable judgment’ to determine whether this condition applies. One can reasonably infer, however, that a building needing no more than cosmetic or minor improvements in order to be placed back into active use would not be considered ‘in need of rehabilitation’. If the building meets any one of secondary criteria (a), (b) or (c), the public officer can find that it is abandoned property without going further. 

(If the building meets none of those criteria, but may potentially be a nuisance, or if the public officer wants to determine if nuisance criteria also apply, continue to Step 4. 

STEP 4: Determine whether the building meets any of the nuisance criteria. The law sets forth five different nuisance criteria. If the building meets any one of the nuisance criteria, the public officer can find that it is abandoned property. While all of these criteria require some exercise of judgment by the public officer, most fall into areas, such as fire, health or safety hazards, that have traditionally been the purview of municipal code officials. Criterion (e), however, deals with the effect of the appearance or condition of the property on the welfare, including the economic welfare, of residents living in close proximity to an abandoned building.

This criterion introduces a broader concept of nuisance, encompassing the way in which abandoned properties reduce the property value of adjacent homes. While there is ample data that supports the premise that abandoned properties reduce the value of adjacent homes in general, the public officer must have a rational basis to make that judgment in each particular case. In the absence of a formal study, a certification by a professionally qualified individual 
such as a real estate appraiser or market analyst can be used as the basis for this determination.  

Treatment of partially-occupied mixed-use properties as abandoned properties. Abandoned properties subject to the law can have been used for residential, commercial, industrial or other purposes, but in each case must not have been legally occupied for at least six months, with one important exception. Partially-occupied properties which contain both residential and non-residential space may be considered abandoned so long as the following criteria are met:
· Two-thirds or more of the net square footage of the building was previously in residential use;

· None of the residential space has been legally occupied for at least six months; and

· The property meets the definition of either (a) or (d) of the secondary criteria given in Table 2.1; i.e., it must either be in need of rehabilitation, or must constitute a nuisance.
This permits municipalities and others to use the tools of the abandoned property law against dilapidated or nuisance apartment buildings, for example, which contain ground floor commercial space, and where the apartments have been boarded up, but some ground floor commercial uses, such as a deli or bodega, are still present.  

Case by case determinations. While the principal purpose of defining abandoned property is as a basis for adding the property to a municipal abandoned property list, the public officer may have to make this determination on a case by case basis at other times. A party buying a tax sale certificate may request a determination, in order to exercise certain powers specific to abandoned properties (see page ___). When the municipality or an entity acting as its agent seek an order of possession (see Section 5.1) for a property not on an abandoned property list, the public officer must file a certification that the property is abandoned as part of the court proceeding. 

2.2 Procedures for creating and maintaining an abandoned property list

The legal instrument known as an abandoned property list was first established in New Jersey law by the 1996 Urban Redevelopment Act (P.L.1996, c.62). The provisions of that act were substantially amended by the Abandoned Properties Rehabilitation Act in 2004. Since placing a property on an abandoned property list triggers significant municipal powers with respect to that property, the law sets forth a series of procedures that must be followed closely to ensure that properties are not mistakenly entered onto that list, and that property owners are given a full opportunity to present evidence that the property is indeed not abandoned. 

The process is divided into three steps, as follows:

· Authorizing the list

· Creating the list

· Providing notice and offering owners the opportunity to appeal inclusion on the list

The process is depicted in graphic form in Chart 2.2. Each of the steps is discussed below, as is the procedure by which owners can subsequently remove their properties from the abandoned property list. 

Step 1: Authorizing the list. 
The abandoned property list must be formally authorized by the municipal governing body.  

(a) Authorization process. The governing body must enact an ordinance directing the public officer to “identify property for the purpose of establishing an abandoned property list throughout the municipality, or within those parts of the municipality as the governing body may designate.” (N.J.S.A.55:19-55.a.). If the municipality has not designated a public officer for this purpose, it must do so before the ordinance authorizing the list can go into effect.

(A model abandoned property list ordinance is provided as Appendix 3 to the Guidebook.

(Since municipalities can appoint more than one public officer for different purposes, the municipality should explicitly designate the public officer who will have the responsibility of preparing and maintaining the abandoned property list. Designation of the public officer is made by resolution of the governing body, except for municipalities operating under the Faulkner Act mayor-council (strong mayor) plan where the authority to designate the public officer falls to the mayor (N.J.S.A.55:19-80).

Effective January 8, 2005, if a municipality has not yet adopted an ordinance directing the public officer to prepare an abandoned property list, citizens of the municipality can use the New Jersey initiative procedure to propose such an ordinance, which must then be voted upon by the governing body. The number of legal voters in the municipality who sign the petition must equal at least five percent of the total votes cast in the last municipal election, but may not be fewer than 100 signers in any municipality with a population of 1,000 or more (N.J.S.A.55:19-104) 
(b) Defining the geographic scope of the ordinance. The law permits the governing body to determine whether the abandoned property list will be municipality-wide or limited to certain designated areas. From a practical standpoint, there is no downside to making the list municipality-wide. It does not trigger additional work for the public officer, since (see page ___ below) the law permits the public officer to be selective in placing properties on the list, rather than requiring that the list be an exhaustive one, or that it be based on a comprehensive inventory of all abandoned properties. 

Making the list municipality-wide gives the public officer the opportunity to put scattered abandoned properties on the list when buildings are abandoned in otherwise relatively stable areas, rather than limit the list to those areas where abandoned properties are most pervasive. This is where having a property on the list can be particularly useful, since one of the most
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PROCEDURE FOR CREATING ABANDONED PROPERTY LIST


 





























powerful tools triggered by the list is the ability to exercise what is known as ‘spot blight’ eminent domain (see Section 3.2)
Step 2: Creating the list. 
Once the ordinance has been enacted, a specific procedure to create the abandoned property list must be followed. 

(a) Creating the initial list. The public officer creates the abandoned property list. The list consists of those properties that the public officer determines to be abandoned, based on the statutory definition. As noted above, the list does not have to include every abandoned property in the municipality. The requirement in the 1996 Urban Redevelopment Act that the list be based on a comprehensive inventory of abandoned properties has been eliminated.  In a municipality with a large number of abandoned properties, a complete list is a practical impossibility. Properties are continually being abandoned, and, to a greater or lesser degree, continually being removed from that state through rehabilitation or demolition. Recognizing this reality, the law provides that “the abandoned property list shall become effective […] at such time as any one property has been placed on the list….” (N.J.S.A.55:19-102.h.).  

This does not mean that the public officer can arbitrarily pick and choose from among the abandoned properties in the community for the list. A public officer who did so would be legitimately subject to criticism, and the validity of the list might be subject to legal question at the point it was used as a basis for municipal action. If the cost and time involved is not excessive, the public officer may want to conduct or commission a citywide abandoned property inventory for the purpose of creating the list. Where this is not feasible, the public officer should adopt a rational scheme for setting priorities. Some potential criteria for prioritizing abandoned properties might include:

· Properties in redevelopment areas

· Properties in areas where a neighborhood revitalization plan has been approved by the Department of Community Affairs pursuant to N.J.S.A.52:27D-490 et seq., or in which a CDC is working in partnership with the city to develop such a plan

· Properties in areas that have been designated for other targeted strategies, such as neighborhood preservation areas, empowerment zones, etc.

· Properties that have been the subject of complaints to the municipality

The public officer has the discretion to determine at what point to cut off the process of creating the initial list, particularly as properties can easily be added to the list later. The number of properties on the initial list should reflect the municipality’s redevelopment priorities, as well as the resources that are available to maintain the list and take action on the properties on the list.  

The entry for each property must contain five pieces of information. This information must be gathered both for purposes of identification and to address the notice requirements of the law.

(1) The tax block and lot number of the property

(2) The street address of the property

(3) The name and address of the owner of record, to the extent known

(4) The name and address of any mortgagee, servicing organization, or property tax processing organization that receives a duplicate copy of the tax bill

(5) The factual basis for the public officer’s determination that the property is abandoned, based on the statutory definition of abandoned property (see Section 2.1 above), with documentation for the finding.

The factual basis for the determination must be carefully documented, to ensure that it will withstand possible challenge. Once this information has been assembled for all of the properties, the public officer must then comply with the notice requirements of the law (see page ___).  

(b) Adding properties to the list. The municipality may add properties to the abandoned property list at any time (N.J.S.A.55:19-55.b.). In light of the strict notice requirements of the law, it may be cumbersome to add properties one or two at a time, except where adding a particular property is a matter of great urgency. It is usually better to assemble a number of additional properties, which can then be added as a body to the list. The public officer may want to establish a regular schedule for adding properties to the list – perhaps once or twice a year – particularly if the initial list only included some of the areas of importance to the municipality or to CDCs and community organizations. 

Any interested party may submit a request to the public officer that a particular property or properties be added to the abandoned property list. The party must specify in writing the address and block and lot number of the property, and the reasons why it should be added to the list. 

(A simple form that individuals or organizations can use to submit properties to the public officer is provided as Appendix 3.

	(An ‘interested party’ for this purpose includes any resident of the municipality, any owner or operator of a business within the municipality, or any organization representing the interests of residents or engaged in furthering the revitalization of the neighborhood in which the property is located (N.J.S.A.55:19-105.a)


Once the public officer receives such a request, the public officer must provide a written response within 30 days indicating either that:

· The property will be added to the list

· The property will not be added to the list, and stating the reasons for not adding the property to the list. (N.J.S.A.55:19-105.a.)

While the law does not require the public officer to add the property immediately to the list, it is reasonable to assume that he or she must do so in a timely fashion. Having a regular schedule for adding properties to the list enables the public officer to be responsive to citizen requests, while avoiding placing undue burdens on that official.

Step 3: Notice and Appeal. 
Property owners must be notified and given the opportunity to appeal inclusion of their property on an abandoned property list. 

The provisions for notice and appeal, while strict, are not unduly onerous. The steps in the notice and appeal process along with the timetable for each step are summarized in Table 2.2 and described more fully below. Even with an appeal from an unhappy property owner, the status of the property should almost always be resolved within 120 days or less after the property is first identified for the list. 
TABLE 2.2
ABANDONED PROPERTY LIST NOTICE AND APPEAL TIMETABLE 

	ACTION
	TIMETABLE

	Public officer publishes list in newspaper. 
	This action constitutes ‘establishing’ the list.

	Public officer sends notice to owner of record and lienholders known to municipal tax collector.
	Within 10 days after publication. 

	Public officer files notice with county clerk or register of deeds and mortgages
	Simultaneously with publication and notice to owner

	Owner or lienholder may appeal inclusion of property on abandoned property list
	Within 30 days of receipt of notice or 40 days from date on which notice was sent. 

	Public officer schedules redetermination hearing on appeal 
	Within 30 days of receipt of request for redetermination

	Public officer decides appeal
	Within 10 days after hearing

	Owner challenges adverse determination of appeal by instituting proceeding in Superior Court.
	Owner must file within 20 days of the date of notice of the decision by the public officer. 


· The public officer must publish the list and provide notice to owners

A notice containing information about the properties on the list must be published in the municipality’s official newspaper, and sent by certified and regular mail to the owner of record within 10 days after publication. Notice by regular mail must also be given to any entity that receives a duplicate copy of the tax bill from the municipal tax collector. The law does not require a title search or other investigation of potential lienholders. If an address cannot be obtained for an owner of record, notice must be posted on the property. The mailed notice must contain the factual basis for the finding that the building is abandoned property, and the information relied on for that finding. The public officer must also file a copy of the notice with the county clerk or register of deeds and mortgages, as applicable, which has the effect of a filing of a notice of lis pendens.  

	


· Owner or lienholder may file notice of appeal

Any owner or lienholder may challenge the inclusion of a property on the list within 30 days from receipt of the notice, or 40 days from mailing or publication of the notice. The only grounds for successfully appealing inclusion of a property on the list are that the property is not abandoned. There are two ways in which such an appeal can be grounded:

(1) The property was placed on the list in error, based on successfully refuting the public officer’s findings that the property meets the definition of abandoned property. This is likely to require proof either that the property is in fact legally occupied or that rehabilitation of the property is under way. Other claims are possible, but likely to be rare. 

(2) The property should be excluded from the list because an entity other than the municipality holds the tax sale certificate.
The owner must provide the public officer with an affidavit or certification, along with whatever documentation he or she considers appropriate to establish that the property is not abandoned. The public officer can accept a late filing but only for good cause shown.  

	(The owner can also get a property removed from the list by restoring the property to sound condition or making a firm commitment to do so. This is a separate procedure described on page ___. 


· The public officer holds a hearing

The public officer must schedule a hearing on any timely appeal within 30 days of receipt of the appeal. The law does not give the public officer the right to dismiss a timely appeal without a redetermination hearing, even if it may be obvious that the appeal is without foundation. Any interested party (see page ___ for the definition of ‘interested party’) has the right to participate in a redetermination hearing. If the party has given the public officer prior written notice of its desire to participate, the public officer must notify the party that a hearing is pending at least 20 days beforehand. The party must then notify the public officer at least 10 days before the hearing that it plans to participate, and the nature of the testimony or other information that it plans to present at the hearing (N.J.S.A.55:19-105.b.).

Participation by third parties is an important safeguard of the integrity of the process. Property owners may misrepresent information, and an overtaxed public officer may not always be in a position to challenge that information. Knowledgeable residents and service providers may be able to bring valuable information to the attention of the public officer. Neighborhood associations and CDCs should take full advantage of the right to participate in redetermination hearings. The advance written notice that the interested party must provide to the public officer could, rather than specifying individual buildings, express a desire to participate in all hearings, or in all hearings on properties within a particular neighborhood. The party would then receive notice of all potentially relevant hearings, and could select those to participate in, based on whether it had relevant information to present.   

If the holder of a tax sale certificate seeks to have a property removed from the list, they must show that they have paid all municipal taxes and liens due on the property within 30 days after the property was placed on the list. From a practical standpoint, if they provide that evidence to the public officer in a timely fashion, there is no need for a hearing, and the property can be removed from the list forthwith. 

	(If the holder of the certificate, however, does not then or subsequently provide the public officer with documentation that she has initiated and is diligently pursuing foreclosure proceedings on the property within six months after the property was first placed on the list, the public officer must restore the property to the list. In that event, the property remains on the list and is subject to the legal remedies connected with the list, even if the holder of the certificate subsequently files for foreclosure.


· The public officer decides the appeal and provides notice of the decision

The public officer must decide the appeal within 10 days of the hearing, and notify the owner of 

the decision promptly, by certified and regular mail. The public officer should send the same notification to any party that participated in the hearing. If the decision is to remove the property from the abandoned property list, the property should be promptly removed from the list. The owner has the right to appeal an adverse determination by the public officer to Superior Court. Except for the rare occasions where an owner will consider it worth his or her while to do so, the process ends at this point, and any property still on the list is subject to the legal remedies provided in the Abandoned Properties Rehabilitation Act.

Removing a property from the abandoned property list

Once a property has been placed on the list, the owner can get the property removed from the list by remedying the conditions that led it to being placed on the list. There are three alternative routes, or scenarios, by which this can take place (N.J.S.A.55:19-57).

· The owner demonstrates to the satisfaction of the public officer that the conditions that led to the property being put on the abandoned property list have been remedied in full. 

· The owner initiates work to remedy the conditions

If the public officer finds that the owner is actively engaged in remediating the conditions, the public officer can grant the owner a period of up to 120 days to complete the work, during which time the municipality will not take further action against the property. The ability to grant such a period, and the length of the period, are at the discretion of the public officer. 

· The owner posts a bond 

If an owner pays all taxes and municipal liens, including interest and penalties, on the property and posts cash or a bond in an amount which the public officer finds adequate to remediate all of the conditions that led to the property being placed on the abandoned property list, the property is removed from the list. If the conditions have not been fully remediated within one year after posting the cash or bond, the cash or bond is forfeit to the municipality. The municipality must then use the cash or bond, along with accrued interest, either to rehabilitate or demolish the property, or where appropriate, conduct environmental remediation. Any funds left are returned to the owner. 

	(The provisions of this last section are mandatory, not discretionary, in the law. If the conditions have not been remedied in one year, the law provides that the cash or bond shall be forfeit, and that in that event, the municipality shall use those funds to rehabilitate, remediate or demolish the property. 


2.3 Using the abandoned property list

Once a property has been placed on the abandoned property list, and the time for appeal expired or the appeal denied, the municipality may exercise any of the legal remedies associated with the list against that property. The remedies are available for that property even if other properties on the list are still going through the appeal process (N.J.S.A.55:19-102.h.). Although each legal remedy is described in further detail in a later section, this section will summarize what those remedies are. In addition, this section contains a brief discussion of the use of the abandoned property list as a management tool, as part of a municipal property information system. 

Legal remedies associated with an abandoned property list.

A property that is placed on an abandoned property list has special status with respect to New Jersey’s tax sale and eminent domain laws. These are summarized below.

· Tax sale law

Special tax sales. A municipality can take properties on an abandoned property list that are also eligible for tax sale under N.J.S.A. 54:5-19, take them off the regular tax sale and hold a special tax sale for those properties. Under a special tax sale, the municipality can set qualifications and performance requirements for bidders, in order to ensure that the properties go to entities that will reuse them in a manner consistent with the public interest (N.J.S.A.55:19-101). This procedure is described in detail in Sec. 3.1 of the Guidebook beginning on page ___.
Rehabilitation may be required of tax certificate purchaser or assignee. If tax liens on properties on an abandoned property list are sold at the regular tax sale or subsequently assigned by the municipality, the municipality may establish as a condition of sale or assignment that the buyer of the certificate be ‘obliged to perform and conclude any rehabilitation or repairs necessary to remove the property from the abandoned property list…and post a bond in favor of the municipality to guarantee the rehabilitation or repair of the property’ (N.J.S.A. 55:19-56.a.). 

· Having established this condition of sale or assignment, the municipality may, however, waive the bond requirement for any purchaser or assignee that meets the definition of a ‘qualified rehabilitation entity’ under the law. 
· Redemption without rehabilitation barred. Once the municipality or a purchaser of a tax sale certificate on a property on the abandoned property list has instituted a foreclosure action, the owner may not redeem the property unless the owner either (1) posts cash or a bond equal to the cost of removing the conditions that led to the property being placed on the list; or (2) demonstrates to the court that the conditions have been remedied in full. 

· Spot blight eminent domain

The Urban Redevelopment Law authorizes municipalities to use their eminent domain power to take property on an abandoned property list (N.J.S.A.55:19-56.c.2). This is often called “spot blight” eminent domain, since the property does not have to be in a redevelopment area to be subject to this provision. Once acquired, the property can be reconveyed to another party for the purpose of clearance, development, redevelopment or repair. The Abandoned Properties Rehabilitation Act added specific guidance for the valuation of properties taken under this section. This is discussed in detail in Section 3.2 of the Guidebook on page __.

Creating a property information system 

An abandoned property list can be used by the municipality to track the location of abandoned properties in the municipality and the steps being taken to address the problem. The value of the list can be further enhanced if it is integrated into a municipal property information system, which can be used to track problem properties and properties at risk of abandonment, as well as abandoned properties.
  A property information system typically includes the following information:

· Property ownership, including municipal ownership

· Assessed valuation

· Tax delinquency and tax liens

· Other municipal liens

· Code violations and nuisance abatement activity

Additional useful and generally obtainable information can include:

· Utility shut-off notices

· Real estate transactions

· Criminal activity

· Fires

Property-specific data can be overlaid with Census data, in order to link property information with demographic and economic information about the population within the area.

A form that can be used to enter generally available municipal information about abandoned properties is provided as Appendix 5. 

A municipality can use a property information system in many different ways:

· As an early warning system to identify buildings at risk and potential public interventions.

· As a basis for an abandonment prevention strategy.

· To identify trends in neighborhood change, particularly destabilization.

· To identify appropriate areas for property assembly.

· To facilitate neighborhood revitalization planning. 

The abandoned property list is a key element in the larger municipal strategy to reduce the number of abandoned properties in the community, and put them back to productive use. As such, it is most valuable when it is well integrated into the city’s overall information base and planning process.  

3
ACQUIRING ABANDONED PROPERTIES FOR REUSE AND REDEVELOPMENT

For many municipalities and CDCs, the most challenging issue with respect to abandoned properties is gaining title to the properties. Without the ability to gain clear title, a municipality or CDC can not take action on the property, or place it in the hands of a responsible owner. Aggressive use of the legal tools that are available to take title to abandoned properties is a key element in any strategy to reuse abandoned properties for redevelopment and revitalization. This section provides detailed information on how those tools can be used to gain control of abandoned properties. 

This section deals with the various ways in which municipalities and other entities can acquire abandoned properties.
 This includes some procedures that are available to a municipality for any property meeting certain conditions, such as tax foreclosure, whether or not it is abandoned property, as well as procedures restricted by law to abandoned properties, such as special tax sales. Since more information is already available on the generally applicable procedures, the latter are described in greater detail. 

The first part of the section deals with tax foreclosure, including the provisions of the Urban Redevelopment Act and the Abandoned Property Rehabilitation Act dealing specifically with tax foreclosure of abandoned properties. The second part deals with eminent domain, particularly spot blight eminent domain, while the third deals briefly with other means by which a municipality or CDC can acquire property. The final part of this section addresses the issues associated with maintaining the abandoned properties to which the municipality or CDC has taken title. 

Municipalities have far more powerful tools to take properties than private entities, by virtue of their general governmental powers as well as their role as taxing entities. At the same time, private entities, including CDCs, are usually more effective at reusing properties than are governmental entities. As a result, abandoned property strategies are usually most effective when they are carried out as a partnership between local government and private entities qualified to rehabilitate or otherwise reuse the properties. 

3.1 
Tax Foreclosure 

Tax foreclosure, particularly in municipalities where property values are low and many owners see no compelling reason to continue to pay taxes on vacant or substandard properties, is the means by which most abandoned properties fall into a municipality’s hands. This section first provides a short overview of the tax foreclosure process under New Jersey law, and then 
discusses specific provisions of the law that target abandoned properties. 

The Tax Sale Law: An Overview

In New Jersey, as in other states, property owners are legally required to pay property taxes on their holdings, as well as pay other municipal charges to which they may be liable, such as sewer and water charges, special assessments, or liens for abating nuisances such as boarding a property, or removing debris from the grounds of a property. All of these liens are known as priority liens, because they have priority under the law over other liens, such as mortgages and judgments.

If a property owner fails to make timely property tax payments, the property may be subject to tax foreclosure, either by the municipality or by a third party who has bought the tax lien from the municipality. The procedures that govern tax foreclosure are set down in the Tax Sale Law, N.J.S.A. 54:5-1 et seq. As with any governmental activity involving property rights, the process is not simple. The description below is designed to provide the reader with no more than an overview of this procedure.
 

The first step in the process is the tax sale. In order to recoup the value of unpaid property taxes, the statute requires that each municipality must hold an annual tax sale of properties in arrears on their property taxes. The municipality is not actually selling the properties, however, but the tax liens on the properties; in other words, the right to collect the back taxes from the owner, or, if unsuccessful in that effort, to foreclose on the property. Tax liens are also referred to as tax sale certificates. 

Buyers appear at the tax sale, and purchase the tax sale certificates by paying the back taxes to the municipality. If a bid is made at the tax sale that meets the legal requirements of the Tax Sale Law, the municipality must either sell the lien or outbid the bidder.
 If no one bids on a property, the municipality retains the lien or certificate. In distressed cities, the municipality often ends up holding a large number of tax sale certificates on properties, particularly abandoned properties or properties in inner-city areas, for which private bidders showed no interest. In recent years, however, most New Jersey cities have seen considerable bidder interest in their tax liens, and the majority of properties offered for tax sale have been bought by third party bidders.  
The property owner has the right to redeem the property by paying the taxes, along with penalties and interest due. Where the municipality holds the certificate, if the owner fails to redeem in six months, the municipality may initiate tax foreclosure proceedings against the property. Tax foreclosure takes place by filing a complaint in Superior Court listing the properties subject to tax foreclosure, providing notice to the property owner and any lien holder on the property, and publishing a notice of the action listing the properties involved, their owners of record, and the amount due, in a local newspaper. Since the tax foreclosure will wipe out the property interests of the private lien holders, the courts have held that municipalities have an affirmative duty to notify anyone who has a potential interest in the property. If the notice is deficient, even in minor details, the title that the city obtains after the foreclosure process may be defective and uninsurable. 

The owner continues to have the right to redeem up to the date the court judgment is signed
. After that date, redemption is permitted on under very limited circumstances for three months and under no circumstances thereafter, as long as the municipality has carried out the process correctly.
 If it has done so, it will now have clear title to the properties on which it has fore-closed. A private, or third party, buyer of a tax lien has the same rights as the municipality to foreclose, but, under the general provisions of the Tax Sale Law, must give the property owner two years to redeem before beginning the foreclosure process. 

The provisions summarized above apply to any property, abandoned or not, where the owner has failed to pay taxes when due. The Urban Redevelopment Act and the Abandoned Properties Rehabilitation Act made a number of modifications to the provisions of the Tax Sale Law dealing specifically with abandoned properties, including: 

· Creating a Special Tax Sale procedure for abandoned properties

· Granting additional rights and imposing additional obligations on third party buyers of tax liens on abandoned properties. 

Special Tax Sales

New Jersey law requires all municipalities to offer the tax liens on tax delinquent properties to buyers at regular tax sales. This helps raise money for the municipal budget but can cause other problems, particularly with abandoned properties. Under the Tax Sale Law the municipality must sell the property to the highest bidder, regardless of the bidder’s qualifications or intentions.
 When the tax lien on an abandoned property is bought by an entity that does not move to foreclose, or lacks either the intention or the ability to reuse the property responsibly, the property is likely to further deteriorate, continuing to blight its surroundings and cause harm to its neighbors. 
The Abandoned Properties Rehabilitation Act addresses this problem in two ways. One is by allowing holders of tax sale certificates buyers to initiate foreclosure on abandoned properties immediately rather than waiting the two-year period otherwise required, as well as giving them 
other rights, all discussed further below beginning on page ___. The second is in N.J.S.A.55:19-101, which authorizes municipalities to hold special tax sales of abandoned properties. 

A special tax sale is a tax sale, held separately from the general tax sale, in which the municipality may sell liens on properties that have been placed on the municipality’s abandoned property list. In contrast to the ‘all comers’ approach of the general tax sale, the special tax sale is designed to ensure that tax liens on abandoned properties end up in the hands of entities that are actively committed to taking title to the properties and reusing them in ways consistent with the public interest.  The law, loosely modeled after a law enacted by Maryland for the city of Baltimore, gives the municipality broad discretion to establish standards and procedures for special tax sales in order to achieve that goal. 

(a) Set eligibility criteria for bidding at special tax sales. The municipality may set a variety  

of qualifications and performance requirements, which it can use to limit who can bid at a special tax sale. Specifically, the municipality may:

· Require bidders to document their qualifications to rehabilitate or otherwise use the property consistent with the municipality’s plans and regulations. 

This can include documentation of the bidder’s prior successful rehabilitation or redevelopment activities, documentation of the qualifications of the bidder’s development team (contractor, architect, etc.), evidence of financial capability, or other relevant information. The municipality can specify what its plans are for the properties, and require that the bidder’s qualifications be appropriate to carry out work consistent with those plans. 

· Require a commitment by the bidder to rehabilitate or otherwise reuse the property consistent with the municipality’s plans and regulations. 

Specific reuse commitments may be required as a condition of bidding. For example, in the case of a cluster of abandoned single family houses, the municipality could require the bidder to commit to rehabilitate the houses for sale to owner occupants. The municipality can also require the bidder to submit a timetable for action.

(If the municipality requires prospective bidders to submit a timetable for rehabilitation or reuse of properties, it must be sensitive to the fact that the bidder must carry out the foreclosure process before beginning rehabilitation. That process adds a highly unpredictable element to the bidder’s timeframe for action.  

· Require the bidder to take action to foreclose by a date certain

The bidder is expected to use the accelerated foreclosure provisions of N.J.S.A.54:5-86, as amended by the Abandoned Properties Rehabilitation Act, to comply with any requirements imposed by the municipality under this language.

· Establish other criteria for bidding

The law provides blanket language permitting a municipality to set other requirements to ensure 
that the properties will be “reused in a manner consistent with the public interest.” This could include, for example, provisions to bar known ‘bad actors’ from bidding, such as entities that had histories of repeated code violations on properties they already owned. 

(b) Reduce minimum bid requirements. The general rule for tax sales is that the minimum bid must be the full amount of the taxes, interest and penalties owed on the property. The Abandoned Properties Rehabilitation Act permits a municipality to set a lower minimum bid for properties in the special tax sale, where the municipality believes that by so doing, it will better ensure that the properties are indeed reused in a manner consistent with the public interest. The rationale for this is that the full amount of taxes, interest and penalties on some properties may be so large relative to the cost of rehabilitation and the subsequent value of the property that by adding those costs to the cost of rehabilitation, the financial feasibility of the proposed reuse may be jeopardized. The law sets no limits on the amount that a municipality can reduce the minimum bid. 
	(In the event a bidder buys a tax sale certificate for less than the full amount, the owner of the property must still pay the bidder the full amount owed in order to redeem. The bidder gets to keep the difference, since the municipality, by selling the certificate for less than the full amount, has waived its right to the additional amount paid by the owner.


 (c)  Combine properties into bid packages. When looking at properties eligible for special tax sale with an eye toward rehabilitation or redevelopment, the municipality may determine that some properties should be rehabilitated or reused as a package. To that end, the law permits the municipality to create bid packages containing more than one property. Once the municipality has designated a group of properties as constituting a package, the municipality may then:
· Require bidders to place a single bid on the package as a whole

· Reject any bids on individual properties contained in bid packages. 

This can be useful in a variety of situations. There may be five or six vacant single family homes on the same block, which should be rehabilitated at the same time in order to stabilize the block. For one entity to rehabilitate one house, while the others remain vacant, would be substantially less desirable, either for the block or for the city. Similarly, a number of vacant buildings may be located adjacent to vacant land already owned by the city, or owned by a CDC. In such cases, it is clearly in the public interest for the properties to be sold as a package to the same entity, rather than sold one by one, and risk ending up in the hands of more than one bidder. CDCs may want to request the municipality to package properties in special tax sales, in order to help them carry out their redevelopment goals for their neighborhoods.  

(These provisions make it clear that the law not only permits, but encourages, municipalities to tailor the provisions of a special tax sale to the qualifications and requirements of specific organizations, particularly CDCs, both capable and willing to carry out specific rehabilitation or reuse projects in the community. The planning of a special tax sale should be done cooperatively between the appropriate public officials and representatives of those organizations, to ensure that the outcome is most consistent with the public interest.  

(d) Right of reverter. The municipality can sell liens subject to a right of reverter. A right of 

reverter provides that if the purchaser fails to carry out any of the commitments required as a condition of sale or misrepresents any of the qualifications required to be eligible to bid (see (a) above), the properties come back (revert) to the municipality. If the purchaser has not yet foreclosed, the tax liens revert to the municipality. If the purchaser has already foreclosed on the lien, then title to the property reverts to the municipality. Any money paid by the purchaser to buy the tax sale certificates is forfeit to the municipality. 

(While a right of reverter is, in theory, automatic, in practice some purchasers may be reluctant to surrender their deeds if the municipality determines that the right of reverter has been triggered. Municipal officials should work with legal counsel to frame language that places the municipality in the strongest possible position in the event it believes the exercise of this right is warranted. At the same time, the municipality should be careful that such language does not inadvertently prevent the purchaser from obtaining financing needed to carry out the rehabilitation or reuse project. 

(e) Procedure for holding a special tax sale. A municipality that wants to conduct a special tax sale should follow these steps: 

Step 1: At the time that the tax collector assembles a list of properties eligible for tax sale, he or she should identify any properties that are also on the municipal abandoned property list, and provide a list of those properties to the appropriate municipal official, such as the planning director or director of community development. 

Step 2: That municipal official, in consultation with CDCs, developers, and other interested parties, should identify which of those properties are of potential interest to CDCs and developers, and therefore suitable for a special tax sale. 

Step 3: For those properties, municipal officials, again in consultation with CDCs and other interested parties, should develop the conditions, requirements and bid packages that will be used for the special tax sale. The list of properties and the proposed conditions of the special tax sale should be presented to the municipal governing body. 

Step 4: The governing body must adopt a resolution setting the time and place for the special tax 

sale, and setting forth the conditions of sale and the properties to be sold, including any properties that will be offered in bid packages rather than individually. 

(Special tax sales are subject to expedited notice requirements, limited to “a single advertisement published in a newspaper circulating in the municipality no less than four and no more than six weeks prior to the sale, along with notice to the property owner and any person or entity entitled to notice of foreclosure.” (N.J.S.A.54:5-26, as amended by P.L.2005, Chapter 118). Any special terms of sale, as described above, must be set forth in the notice.  

Step 5: The special tax sale is conducted, and the tax sale certificates on the properties are sold. The special tax sale can be held on the same day as the municipality is holding its regular tax sale. 
In the event two or more bidders meet the minimum qualifications and other requirements of the special tax sale, the municipality may designate an unsuccessful but qualified bidder as a backup purchaser. In the event that the successful bidder fails to carry out its obligations, and the tax sale certificates revert to the municipality, the municipality can immediately designate the backup entity as the winning bidder, and assign the tax sale certificates to that entity on the basis of its bid at the special tax sale. This provision is designed to help keep the rehabilitation or reuse process on track, by making it unnecessary for the municipality to either hold a new tax sale, or assign the certificates without imposing the qualifications and requirements of the special tax sale.

A provision of the Urban Redevelopment Act provides that in the event of a tax foreclosure of a property on the abandoned property list, redemption is not permitted unless the owner either (1) posts cash or a bond equal to the cost of remediating the conditions which led to the property being placed on the list; or (2) remedies the conditions in full (N.J.S.A.55:19-58(c)). Since the special tax sale involves only properties on the abandoned property list, this provision appears clearly to apply to those foreclosures as well. 

(The municipality can designate any municipal official to conduct tax sales. In most municipalities, tax sales are conducted by the tax collector, and in most cases, it is reasonable to have the tax collector, who is intimately familiar with the procedural requirements of tax sales, conduct the special tax sale. The tax collector, however, should work closely with the municipal official responsible for community development or redevelopment in designing and carrying out the special tax sale. The latter official should assist the tax collector to frame the bid criteria, and should be responsible for certifying the information provided by potential bidders to determine which entities are qualified to bid at the sale, since that information will fall outside the technical expertise of most tax collectors. 

Powers and obligations of third party buyers of tax liens on abandoned properties. 

The Abandoned Properties Rehabilitation Act gives important new powers to third party buyers of tax liens on abandoned properties. At the same time, it imposes certain obligations on buyers, if they want to avoid becoming subject to other provisions of the act. Current or potential tax sale certificate buyers and municipal officials should be familiar with these powers and obligations. 

(a) Accelerated foreclosure and right of entry. The Abandoned Properties Rehabilitation Act amended N.J.S.A.54:5-86 to grant significant powers to third party tax lien buyers. The buyer of a tax sale certificate on an abandoned property, either at the time of tax sale or thereafter, may immediately file an action to foreclose on the property.  The standard two year waiting period for foreclosure by a third party is eliminated with respect to abandoned properties. Moreover, while the property must meet the definition of abandoned property to be subject to the provisions of this section, it need not be on a municipal abandoned property list.

If the municipality has an abandoned property list, and the property is already on that list, it automatically meets the criterion for accelerated foreclosure. If not, the certificate holder should obtain a certification, affidavit or similar document from the municipal public officer that the property meets the definition of abandoned property. The law requires that the public officer, or tax collector, as appropriate provide a certificate holder in timely fashion with a certification that the property fulfills the definition of abandoned property (N.J.S.A.55:19-83(d)).
 A model certification for the public officer is included in this guidebook as Appendix 5. 
In addition to the right to accelerate the foreclosure, the tax lien holder also has the right, from the date that she purchased the tax sale certificate, to enter the property after written notice by certified mail to the owner, in order to make repairs or remedy harmful conditions (N.J.S.A. 54:5-86(c)). Although the statute does not specify a minimum period after giving notice before entering on the property, it is advisable to wait 10 days, the period specified in N.J.S.A. 55:19-56(b).
 

The conditions that the lien buyer may remedy are not limited to health and safety hazards, but include conditions that “materially reduce the value of the property.” The intent of this language is to give the lien buyer the ability to make repairs to conditions that are furthering the continued deterioration of the property, such as roof repairs to prevent water damage. It should not be constructed, however, to go so far as to include complete rehabilitation of the property, which should wait until the lien holder has obtained title. The tax lien holder can add any repair or nuisance abatement costs to the balance that the owner must pay in order to redeem the property (N.J.S.A.54:5-86(d)) by filing an affidavit with the municipal tax collector.

(Any tax lien holder making repairs or abating nuisance conditions on an abandoned property should maintain detailed and carefully documented records of all costs incurred in the process, in order to ensure that the costs will indeed be reimbursed in the event of redemption by the owner, and that they will withstand a potential challenge by the owner. The lien holder should also make sure that her insurance coverage fully covers her activities. 

(b) Other rights and obligations of tax lien holders. The law provides strong protection for third party holders of tax liens on abandoned properties. As long as the tax lien holder has carried out certain obligations, a property is not considered abandoned property for purposes of the various legal remedies included in the Abandoned Properties Rehabilitation Act (N.J.S.A. 55:19-93(a)). In order for the property not to be considered abandoned, the tax lien holder must:

· Pay all municipal taxes and liens on the property in the tax year when due 
· Initiate foreclosure proceedings within six months after the property is eligible for foreclosure,
 and 

· Diligently pursue foreclosure proceedings in a timely fashion thereafter.

If the certificate holder has not carried out any or all of these obligations, and the property appears on the municipality’s abandoned property list, the lien holder can have the property removed from the list by paying all taxes and liens due within 30 days. If the lienholder does not commence foreclosure, however, within six months from the date the property initially appeared on the list, the property is automatically restored to the list, and once restored to the list, remains there. 

3.2
Eminent domain

Background. 

Eminent domain, sometimes referred to as condemnation, is the most powerful tool in local government’s property acquisition toolkit. Rooted in ancient English legal traditions, eminent domain is the governmental power to take property from its owner against the owner’s will when that property is needed for a public purpose or public use. While eminent domain was used historically to take land for public facilities, such as roads or parks, the Federal 1949 Housing & Urban Renewal Act expanded its scope significantly, by providing that: 

· The redevelopment of blighted areas for more productive uses was a public purpose permitting the use of eminent domain; and

· Properties could be taken for redevelopment by a governmental entity through eminent domain and then resold to a private entity to redevelop, rather than having to be used directly by government. 

This act, which was highly controversial at the time,
 was upheld by the United States Supreme Court in the landmark Berman v. Parker decision, which was recently affirmed by the Court in Kelo v. City of New London. All uses of eminent domain for affordable housing, neighborhood revitalization and redevelopment today stem from this fundamental policy decision. 

The use of eminent domain in New Jersey is governed by the Eminent Domain Act, N.J.S.A. 20:3-1 et seq., which spells out in detail the procedures that must be followed to carry out a 
taking under the law.
 Legal authority for municipalities to use eminent domain and reconvey property to a private entity is granted by a number of different laws, each of which applies to a different set of circumstances:

· The Local Redevelopment and Housing Law, N.J.S.A.40A-12A-8(c) authorizes the taking of property in redevelopment areas for the purpose of carrying out plans for the physical, social and economic development of the community;

· The Fair Housing Act, N.J.S.A.52:27D-325, authorizes the taking of property for the construction or rehabilitation of low and moderate income housing or conversion to low and moderate income housing; and

· The Urban Redevelopment Act, N.J.S.A.55:19-56(c)(2) authorizes the taking of individual properties for clearance, development, redevelopment or repair of abandoned properties.

The power to take scattered abandoned properties through eminent domain for reuse or redevelopment is often referred to as “spot blight” eminent domain.

‘Spot blight’ eminent domain

‘Spot blight’ eminent domain, or the power to use eminent domain to take individual abandoned properties, exists under the laws of many states.
 New Jersey local governments have such powers through the Urban Redevelopment Act. Spot blight eminent domain can only be used against properties that are on the municipality’s abandoned property list. A spot blight eminent domain proceeding against a property can be brought at any time after the expiration of the period of time for the owner to appeal inclusion of the property on the list (see pages ____ ).

Spot blight eminent domain is a powerful tool to deal with scattered abandoned properties, such as where one or two abandoned single family houses are found on an otherwise stable block, and where: 

· The nature of the area or the city’s objectives do not justify use of the redevelopment statute; and 

· The property cannot be obtained through other means; or the delay associated with other means of acquisition, such as tax foreclosure, would be harmful to the community. 

The issue of delay is highly important with respect to abandoned properties. Delay not only leads to further deterioration of the property and higher rehabilitation costs, but it can affect the health 
and safety, as well as property values, of the people living nearby. Eminent domain under New 

Jersey’s ‘quick-take’ rules
 is a relatively speedy process, and can take less than 6 months from the initial negotiations with the owner to the point where the municipality has title. Moreover, the owner may be paying taxes on the property and the municipality may not be able to use tax foreclosure against the property. As noted previously, a property can be found to be abandoned and placed on the abandoned property list even though taxes are being paid. 

Valuation of properties for spot blight takings

The United States Constitution, as well as New Jersey law, requires that all takings of property under eminent domain be at fair market value. While that principle is straightforward, the question of what constitutes fair market value in any particular situation is far more complicated. Both the criteria for determining fair market value, and the application of those criteria to specific properties, have provided fodder for thousands of court cases and disputes. 

The problem is particularly severe when applied to abandoned property, for which, almost by definition, there is no effective market. In this situation, conventional real estate appraisal tools result in wildly inconsistent outcomes, depending on the individual doing the appraisal.
 In order to address this problem, the Abandoned Properties Rehabilitation Act added specific guidance for the valuation of abandoned properties taken through spot blight eminent domain. The standards are set forth in N.J.S.A.55:19-102. The following pages describe the procedure required by the act step by step:

Step 1: The appraiser must determine the full cost, including not only construction and site remediation, where necessary, but all relevant soft costs such as fees, permits, architectural or engineering costs, legal expenses and marketing expenses either (a) to rehabilitate the property or (b) to demolish the property and construct a new building on the site, under existing planning and zoning regulations (N.J.S.A. 55:19-102(a)).   

In determining whether it is more appropriate to use rehabilitation, or demolition plus new construction, as the basis for valuation, the appraiser should take into account both sound planning considerations and economic feasibility. The appraiser should consult with municipal planning officials before making that determination. If the appraiser does not have detailed knowledge of current construction and/or rehabilitation costs in the immediate vicinity of the subject building, he or she should seek out individuals, such as local CDC staff, developers, or municipal housing officials, who can provide that information. 

Where there is a compelling reason to pick one or the other alternative, the appraiser can analyze that alternative alone. If there is no compelling reason to prefer one over the other, the appraiser should run the numbers for both alternatives, in order to be able to reach the most appropriate conclusion. If the appraiser uses new construction as the basis for valuation, the cost figure must 
include the cost of demolition and preparation of the site for the new building.
(General contractors are rarely a reliable source of information about total development costs, since they are generally only familiar with the construction or hard costs of a project, which may represent 75% or less of the total project cost. 

Step 2: The appraiser must then determine what the realistic market value will be for the property after new construction or rehabilitation, as the case may be, taking into account the market conditions particular to the neighborhood or subarea of the municipality in which the property is located (N.J.S.A.55:19-102(b)). 

The relevant market conditions for purposes of the appraisal are those of the immediate neighborhood or sub-area, not the city or region. This is particularly important, because in many urban areas, real estate values can change dramatically from one part of the city to the next, sometimes within a matter of a few blocks. If, under Step 1, the appraiser has analyzed both the new construction and rehabilitation options, the appraiser should determine the realistic market value at this point under both alternatives, since there may be some variation between the two values. 

Step 3: The appraiser must compare the costs determined in Step 1 with the post-rehabilitation 

and/or post-construction market value determined in Step 2. If the appraiser finds that the cost 

exceeds the value, the law provides that “there shall be a rebuttable presumption in all proceedings under this subsection that the fair market value of the abandoned property is zero, and that no compensation is due the owner.”  If, on the other hand, the appraiser finds that the market value exceeds the cost, the appraiser can look at other factors, such as comparable sales or income ratios, as long as the combined cost of the “as is” value and the cost to reuse the property do not exceed the subsequent market value.

The law provides that this approach to valuation must be used in all spot blight eminent domain proceedings. Since it requires that the appraiser address questions that are not within every appraiser’s competence or knowledge base, it places the burden on the appraiser to obtain that information by seeking out individuals with specialized expertise in areas such as urban rehabilitation. 

Table 3.1 on the following page provides an illustration of the appraisal process for a hypothetical building that is the subject of a spot blight taking under this section of the law. 

3.3
Other means of acquiring abandoned property

The foregoing discussion has concentrated on tax foreclosure and eminent domain, since those 

TABLE 3.1 HYPOTHETICAL APPRAISAL ANALYSIS FOR SPOT BLIGHT TAKING

BASELINE INFORMATION (ASSUMPTIONS) 
(1) Appraiser has determined that rehabilitation is the appropriate option for the property

(2) Building square footage is 1800 SF

(3) Appraiser has determined that costs in area are as follows:

Rehabilitation costs (hard cost only)

$80/SF

Soft costs




25% of hard costs

Profit and developer fee


10% of hard+soft costs

STEP 1: CALCULATE COST TO REHABILITATE PROPERTY

Rehabilitation costs (1800 x $80)



$144,000

Soft costs ($144,000 x .25)




    36,000

Profit and developer fee ($180,000 x .10)


    18,000

TOTAL COST FOR APPRAISAL PURPOSES

$198,000

STEP 2: CALCULATE MARKET VALUE AFTER REHABILITATION

Appraiser determines that market value after rehabilitation particular to the neighborhood in which the property is located is $120,000.

STEP 3: DETERMINE FAIR MARKET VALUE FOR PURPOSES OF EMINENT DOMAIN



$120,000 - $198,000 =  –  $78,000

CONCLUSION: SINCE THE RELATIONSHIP OF MARKET VALUE AFTER REHAB-ILITATION TO COST IS A NEGATIVE NUMBER, THE PRESUMPTIVE VALUE FOR PURPOSES OF EMINENT DOMAIN IS ZERO. 

are the two areas where the law provides special tools specifically with respect to abandoned property. Local governments as well as non-governmental entities such as CDCs have two other

ways to acquire property, through voluntary purchase and through gift. 

Voluntary purchase

Any public or private entity can purchase property from its owner on a voluntary or negotiated basis, where the buyer and seller agree on the price and terms of sale. The Local Lands and 

Buildings Law, N.J.S.A.40A:12-1 et seq., provides broad authority to municipalities to acquire land for public purposes, subject to an ordinance adopted by the governing body authorizing the action.
 

While the language of this statute is written broadly, it is clear that its intent, in authorizing municipal acquisition of property, largely contemplates that properties be used for governmental 

purposes such as roads, courthouses, water systems, and the like, although it does not prohibit acquisition for subsequent resale, as long as the nature of the buyer and the reuse meet the requirements of the law.  Acquisition of property by local governments for purposes of developing low and moderate income housing is explicitly authorized under the New Jersey Fair Housing Act, while acquisition for other purposes involving resale to private entities, such as commercial or industrial development, is explicitly authorized under the Local Redevelopment and Housing Law. Depending on the particular circumstances, and the purpose for which the acquisition is being made, the municipal attorney should determine the appropriate legal authority for the acquisition. 

This issue does not affect private entities seeking to acquire property. Purchase of a property by a CDC is simply a transaction between two entities governed by the general laws of property. 

(Inner-city properties, particularly vacant or abandoned buildings, often have serious title problems. Anyone acquiring such a building should make absolutely certain that the seller is legally entitled to sell the building, and that there are no liens or other encumbrances affecting the sale. A title search should be conducted by a reputable title company and carefully reviewed by the prospective buyer before entering into any agreements with respect to the purchase of property. 

Acquisition by gift

Municipalities, CDCs and other entities can also accept properties as a gift from their owner.
 When individuals donate their properties to a governmental entity or a non-profit tax-exempt private entity, they can take a charitable deduction for the value of the property. This is particularly relevant to abandoned properties, where their owners may have little reason to expect a substantial cash offer for the property. In such cases, donation in return for the tax deduction can be an attractive proposition for the owner. 

A municipality that accepts a gift property can, by taking title, extinguish outstanding property tax and other municipal liens, a further incentive for a property owner to make the donation. The municipality must make sure by careful title investigation, however, that the property has no non-governmental liens outstanding. Unlike tax foreclosure, when the municipality accepts a gift property, the other liens on the property are not extinguished.  

A gift can be a desirable option for a municipality. It enables the city to obtain properties earlier in the cycle of abandonment, when they are likely to be in better condition and cost less to rehabilitate than later. Furthermore, the city’s transaction costs are far less than if the property ends up having to be taken through foreclosure or eminent domain. Although the gift process takes properties off the tax rolls, at least temporarily, the properties in question are usually already effectively off the rolls by the time the gift is made.

While a donation to a CDC that is also a nonprofit, 501(c)3 entity also entitles the owner to a 
charitable deduction, there are clear advantages to having the donation made to the municipality:

· The CDC is not in a position to obtain a waiver or forgiveness of any municipal liens that might be outstanding.

· Once the CDC accepts the property, it becomes liable for property taxes on the property. 

Where a property owner approaches a CDC with an offer of donation, the CDC should explore the possibility of having the property accepted by the municipality, subject to an agreement that the municipality will make the property available to the CDC when it is ready to move forward. 

(A CDC holding a tax lien on an abandoned property should investigate whether the owner would be willing to make a gift of the property to the CDC, rather than go through the sometimes time-consuming tax foreclosure process, known as a grant of deed in lieu of foreclosure. This can benefit the owner as well as the CDC. The CDC should only accept a gift property where it determines that the owner is in a position to convey the property free and clear of any other liens or encumbrances. 

3.3 Managing a vacant property inventory

Any municipality or CDC that acquires substantial numbers of abandoned properties will inevitably find itself holding an inventory of such properties during the period after they have been acquired and before they are either reused or conveyed to another party for reuse. In some cases, the holding period may be a matter of days or weeks, but in other cases it may be years. Even where the entity has no intention of setting up a land bank as such, the uncertainties of reuse planning and implementation can lead to long periods between acquisition and reuse of abandoned properties.  

This is a serious responsibility. Left untended, abandoned properties can become magnets for a wide range of neighborhood problems, from illegal dumping to child safety, health problems and drug activity. The entity holding the properties must manage its inventory in ways that ensure that the properties cause the least possible harm to their neighbors while they remain abandoned. It must make sure that it has not only the resources – in terms of money and personnel – but also the management systems in place to carry out the necessary tasks responsibly and effectively. The tools that can be used by local governments and others to manage vacant properties are summarized in Table 3.2 on the following page. These tools are designed to address two separate areas:

· Maintaining vacant lots

· Securing, demolishing and/or stabilizing vacant buildings

This section will provide a short overview of the tasks that must be addressed by any entity taking responsibility for managing a vacant property inventory, and the tools that are available

TABLE 3.2
TOOLS FOR MANAGING A VACANT PROPERTY INVENTORY





 

	CATEGORY
	RESOURCE/ACTIVITY
	TOOLKIT

	Vacant Lots
	Ongoing maintenance
	__Create in-house maintenance crew

__Utilize involuntary resources (inmates, 

    community service workers)

__Utilize youth organizations

__Enlist support of neighborhood organizations

__Establish management information system to 

    maximize efficient use of available resources

	
	Interim uses
	__ Enlist support of citywide and regional 

    Organizations 

__Provide minimal open space treatment 
__Work with community organizations to create     

    community gardens, playgrounds and mini-parks

	
	Prevention of illegal dumping
	__Impose strong penalties for illegal dumping 

__Offer legal opportunities for debris disposal

__Increase surveillance of vacant lots

	Vacant Buildings
	Boarding
	__Establish a boarding protocol

__Establish technical standards for all boarding

__Create in-house boarding crew or 24/7 outside 

    boarding contract

__Use aesthetic boarding

	
	Other securing treatment
	__Schedule regular interior cleaning of vacant 

    buildings

__Fence selected vacant buildings

	
	Demolition
	__Establish consultative process for determining 

    which buildings to demolish

__Establish fast-track demolition process

__Adopt technical standards for demolition 

    including removal of all foundations and footings

	
	Stabilization
	__Establish consultative process for determining 

    which buildings to stabilize for future rehab

__Adopt technical standards for stabilization


for that purpose. Failure to carry out any of these tasks responsibly can lead not only to harm to residents of the community, but to potential liability issues for the entity holding the property. 
Maintaining vacant lots
Vacant lots that are not systematically maintained can quickly create health and safety problems for their neighbors. They must be maintained in two important respects:

· Growth of grass and weeds must be regularly controlled

· Trash, debris and junk need to be regularly removed.

The removal of trash and debris is a more demanding task. While controlling plant growth can be done, for the most part, on a regular schedule, trash and debris appear unpredictably, without notice. Furthermore, while a mowing schedule can allow for some flexibility, an abandoned car or a pile of construction debris on a vacant lot must be dealt with quickly if it is not to become a nuisance.  

If the inventory contains a substantial number of vacant lots, a reliable, full-time maintenance crew is likely to be necessary. Local governments can enlist a variety of means to supplement the work of their own crews, including using involuntary labor – such as minimum-security inmates or individuals required to perform community service by the courts – and voluntary labor from youth groups and neighborhood organizations. Cities can often partner with local organizations, as well as citywide or regional gardening and environmental groups to create interim uses for vacant lots, ranging from minimal landscape treatment of the lots to establishing community gardens, playgrounds and mini-parks. Even modest landscape improvements enhance the attractiveness of the community, and discourage use of the lots for illegal dumping.

Illegal dumping on vacant lots is a particularly serious problem in many inner city areas. While it can be largely eliminated by fencing, the type of fencing needed to prevent illegal dumping is not only expensive, but also impedes routine maintenance activities. Depending on the location and the nature of the problem, a variety of strategies may be employed to prevent, or at least reduce illegal dumping:

· Impose severe penalties for illegal dumping, and make sure that cases are prosecuted and publicized.

· If illegal dumping is exacerbated by the lack of convenient opportunities to dispose of trash legally, explore the creation of a drop-off facility or more frequent bulk trash pick-ups.

· Mobilize neighborhood organizations, block watch groups, etc. to report illegal dumping.

· Use surveillance cameras and similar technology.

Implementing these steps can significantly reduce illegal dumping. Dumping can quickly resume, however, if potential violators perceive that enforcement efforts have slackened off. The effort must be ongoing if it is to succeed. 

Securing, demolishing and/or stabilizing vacant buildings

Vacant buildings can be more difficult to deal with than vacant lots. A vacant building, left untended and unsecured, can become an even greater nuisance to the community, while dealing with it can be both more complex and expensive, limiting the ability of a city or CDC to find partners to help with the task. Maintenance of a vacant building inventory requires some combination of three different tasks:

· Securing buildings from unauthorized access

· Where appropriate, demolishing buildings

· Where appropriate, stabilizing or ‘mothballing’ buildings for future rehabilitation

While all vacant buildings should be secured as soon as possible, the process of deciding which buildings should be demolished and which stabilized is a task in itself. 

(a)  
Securing buildings. Buildings are generally secured by boarding their doors, windows 

and other openings to the outdoors. In some cases fencing is used instead, while there are other rare cases where, for various reasons, neither boarding nor fencing are considered appropriate.
 

· Every municipality should have a boarding protocol, specifying how it will take responsibility for boarding not only city-owned properties, but also privately owned properties, either in case of emergency or where notice has been given the owner.  

· If justified by the volume of boarding activity, the city may want to establish an in-house boarding crew to deal with the city’s properties, while retaining a private contractor, who is available 24/7 to board privately owned properties and for emergencies. 

· The city should establish and enact by ordinance minimum technical standards to govern all boarding by the city, as well as by any private owner of a vacant building. All buildings should be thoroughly cleaned before they are secured. 

The city may also want to utilize aesthetic or decorative boarding. There is some evidence that attractive, professionally executed decorative boarding may discourage vandalism and illegal entry.

(Any entity responsible for vacant buildings must recognize that boarding is only partially effective, and that re-boarding is often necessary. The sturdier the initial boarding, however, the less often re-boarding will be needed. 

(b)  
Demolition and stabilization. Many buildings will ultimately have to be demolished, 

either because they have less reuse value as buildings than as vacant land, because they have 

become an imminent hazard, or because their nuisance impact on the neighborhood cannot be mitigated through other means. These issues often require careful judgment, as well as balancing 
of competing interests, particularly with respect to buildings that contribute to the fabric of an established neighborhood. It is important that municipalities engaging in demolition programs establish a consultative process, in which input from a variety of stakeholders is solicited, before any non-emergency demolition takes place. 

Some basic questions should be asked before deciding to demolish a building: 

· What is the quality of the building, and does it have particular architectural or historical value worth preserving?

· What is the existing fabric of the neighborhood, and does the building’s presence contribute to that fabric?

· What potential redevelopment or revitalization opportunities, if any, will be made possible by the demolition of the building?

· How severe is the negative impact of the building in its present condition, and does that outweigh the loss of the reuse potential of the building from its demolition?

The use of potential answers to these questions is summarized in Table 3.3

TABLE 3.3 DECISION-MAKING FACTORS FOR DEMOLITION OR PRESERVATION 

	FACTOR
	DEMOLISH
	PRESERVE

	Quality of building
	The unit is obsolete, by virtue of its small size or physical character
	The unit is attractive, of high quality, or of architectural or historic value.

	Neighborhood fabric
	The unit is located in an area where the neighborhood fabric has largely been lost already through incompatible land uses and demolitions
	The unit is located in an area where the neighborhood fabric is still strong, and its physical presence contributes to that fabric

	Reuse potential of lot created through demolition
	Demolition will further carrying out a comprehensive rebuilding or revitalization strategy for the area
	The demolition of the building will result in a potentially unusable vacant lot, rather than an opportunity for redevelopment or revitalization.

	Nuisance level of property in present condition
	The harm the building is doing in its present condition, in the absence of immediate reuse potential, outweighs the benefits of saving it for possible future reuse. 
	The reuse potential, even if not immediate, outweighs the harm that it does in its present condition, particularly if the property can be secured or stabilized.


These are not either/or absolutes. While the extreme cases will be clear, many situations will fall somewhere in between the extremes.  

Every city should establish a basic demolition protocol to guide all demolition activity, including 

the following elements:

· Which buildings will be demolished by the city. This may include city-owned properties in need of demolition, privately-owned buildings posing an immediate health and safety hazard, in particular buildings rendered unstable as a result of severe fire damage, and privately-owned buildings where the owner has been given notice to demolish under city ordinances and failed to do so. 

· Legal procedures under which private owners may be required to demolish their properties. These should be established by ordinance and made widely known to property owners. The city may want to establish a “fast track” demolition process, under which demolitions can be ordered through an administrative process, rather than requiring court action. 

· A consultative process to review and prioritize non-emergency demolitions. Participants in demolition decision should include, in addition to the building inspector:

· Housing & development, community development, or neighborhood 
revitalization staff

· Historic preservation officer or commission member

· Representatives of neighborhood councils or similar bodies from the area 
in which the building is located.

· Technical standards for all demolitions. The city ordinance governing demolitions, whether conducted by contractors on behalf of the city or by private property owners, should specify the following:

· Removal of all demolition debris from the site.

· Filling with clean soil. 
· Removal of all foundations and footings.

· Measures to ensure that removal of lead, asbestos and petroleum product storage tanks, as necessary, is performed by qualified and licensed personnel.

· Measures to minimize the problem of rodents and other pests, as well as dust, debris or damage to adjacent properties, from the demolition.

· Measures to ensure that where the demolished building shares a common wall with another building, the common wall is properly rebuilt or reinforced.
   

The city should place liens on all privately owned properties to cover the cost of demolition as well as related enforcement costs to the extent permitted by state law. Under provisions of the Abandoned Properties Rehabilitation Act, municipalities can also go after other assets of the property owner to recover these costs in many cases (see Section 4.3 below). 

If a building is to be preserved, but cannot be reused or rehabilitated immediately, it must be stabilized or encapsulated so that it will not further deteriorate, and will remain suitable for re-habilitation when that becomes possible in the future. The most important element in stabilizing a building, in addition to securing it from unauthorized entry, is to ensure that it is structurally 
sound, and that the roof is sound, without leaks or water seepage. A well-constructed building, 

if kept dry inside, can be preserved for future rehabilitation for many years.  

	(Stabilization carried out soon after the building has been abandoned, when there is little or no damage to undo, can be less expensive than demolition, particularly where demolition involves reconstruction of party walls with adjacent structures. 


Management systems

There are few areas in local government where it is more important to have a good computer-based management and information systems than with respect to the maintenance of vacant property. While a small town or CDC with a modest inventory of four or five properties may not need a sophisticated system, even a small city carrying out an aggressive acquisition strategy may soon accumulate an inventory of a few hundred properties. Failure to create sound information and management systems in such a situation will lead not only to inefficient operations and the waste of valuable resources, but to an increased risk of neighborhood harm through failure to address property problems in timely fashion. Information systems should include:

· The location and salient characteristics of each property in the vacant property inventory. 

· A record of all maintenance or other activities carried out by the city for each property.

· A record of all complaints received for each property and their disposition.

· A record of any legal action taken, including liens recorded, for each property.

(Privately owned property on which the city has taken action, such as cleaning, boarding or demolition, should be included in the information system and tracked in similar fashion. 

The system should be designed so that it can easily be accessed by municipal officials as well as others to enter information as well as complaints about properties. In addition to those officials directly responsible for vacant property maintenance, the system should be accessible to and used by other officials, including housing inspectors, police, fire and sanitation officials. By setting the system up on-line, community residents can provide information and file complaints directly into the system. 

Such a system can have many uses, all critical to efficient management of the inventory:

· To schedule the work of maintenance crews for maximum efficiency.

· To respond efficiently to community complaints.

· To track and address illegal dumping.

· To assess the nuisance impacts of properties, as well as identify ‘hot spots’ where more aggressive securing measures may be needed. 

· To facilitate enforcement and aggressive foreclosure of nuisance liens.
While this system can be a freestanding one, it can benefit from being integrated with a larger property information system, as discussed above on page ___. Such systems can be set up with password protection for confidential information. 

4 NUISANCE ABATEMENT

A nuisance as a legal term is a condition or use of a property that interferes with neighbors’ use or enjoyment of their property, endangers life, health or safety, or is offensive to others. Under the Abandoned Property Rehabilitation Act, abandoned properties are presumed to be nuisances, because of their “negative effects on nearby properties and the residents or users of those properties.” Because of the harm they do to others, New Jersey law authorizes local governments to use their police powers to compel the owners of nuisance properties to correct those conditions. If the owner fails to do so, the municipality can step in and correct, or abate, the conditions itself. This process is known as nuisance abatement. 

There are many abandoned property situations where it is far better to attempt to get the owner to correct or abate nuisance conditions, or to have the municipality abate the conditions directly, than to go through the often arduous process of taking title to the property. Nuisance abatement can be part of a strategy to prevent abandonment, particularly where it is combined with incentives for property owners, and/or part of a strategy to address properties that have already been abandoned, and are being neglected by their owners. Neighborhood organizations and block groups need to understand the nuisance abatement laws, so that they can effectively press city government to take action to address nuisance conditions in their communities. CDCs may be able to partner with the municipality, where the municipality uses its legal tools in conjunction with the CDC providing incentives or technical assistance to help property owners repair or rehabilitate their properties. 

Nuisance abatement, with particular reference to buildings that are abandoned or in severe disrepair, is authorized under the general powers of municipal government, in N.J.S.A. 40:48-2.3 through 2.12.
 These sections of New Jersey law establish an administrative procedure by which municipalities in the person of the public officer can abate nuisance conditions on problem properties. Over and above the provisions of the statute, local officials also have recourse to the courts, particularly in emergency situations, to address nuisance conditions.
 

This section will describe the powers of the municipality under those sections of the New Jersey statutes to abate nuisances with respect to such buildings, and the procedures that it must follow to exercise those powers. The use of receivership for both occupied and vacant properties, which can be seen as a form of nuisance abatement but which has its own distinct features and procedures, is discussed in Section 5 of the Guidebook. 

4.1
Enacting an enabling ordinance and designating a public officer

In order to exercise the powers authorized under the statute, the municipality must enact a nuisance abatement ordinance specifying which of the powers permitted by the statute will be exercised by the municipality, and designating a public officer to carry out the municipality’s responsibilities under the ordinance. While the public officer can be any “officer, officers, board or body” of the municipality, given the nature of the public officer’s duties, the municipality will probably find it more efficient to designate a specific officer to serve in that role, rather than a board or agency. 

(The ordinance must be preceded by a governing body resolution finding that building conditions potentially leading to nuisances exist in the municipality.

The public officer has certain fundamental responsibilities under any ordinance implementing the state statute:

· To issue complaints against owners, either on his or her own motion or in response to petitions from others.

· To hold hearings on complaints.

· To issue orders requiring owners to repair, vacate or demolish properties as appropriate.

· To take action to repair, vacate or demolish properties, if the owner fails to do so. 


(N.J.S.A.40:48-2.5)

The municipal ordinance may grant the public officer additional responsibilities and powers, including:

· To investigate building conditions in the municipality and determine which buildings are unfit for human habitation or use;

· To administer oaths and affirmations, take testimony and receive evidence; 

· To enter upon premises for purpose of investigation;

· To appoint subordinate officers, agents and employees; and

· To delegate any functions and powers to such officers and agents (N.J.S.A.40:48-2.9)

(The use of the term ‘agents’ in 40:48-2.9 indicates that the public officer may delegate certain of his or her powers or responsibilities to non-governmental entities as well as other governmental officials. See page ___ below for a possible use of this authority. 

The authority vested in the public officer, as well as the potential for legal challenges to his or her actions, demands that the municipality appoint an individual who is both responsible and highly qualified. In most cities, the public officer is the head of the department of inspections or the equivalent. 

4.2 The scope of nuisance abatement  

The nuisance abatement threshold

The basic legal threshold that triggers nuisance abatement action is that the building must be “unfit for human habitation, occupancy or use.” The provisions of the law apply to any building used by people, for non-residential as well as residential purposes, occupied or vacant. This phrase appears repeatedly, in slightly different contexts, in N.J.S.A. 40:48-2.3 through 2.12.
 Although the phrase, to the layman, might imply a building that is on the verge of collapse, the standards for determining what meets that test are quite broad. As defined in subsection 2.6 of the act, they include: 

(1) The conditions must be “dangerous or injurious to the health or safety of the occupants of such building, the occupants of neighboring buildings or other residents of such municipality; and

(2) Such conditions “shall be deemed to include (without limiting the generality of the fore-going) defects therein increasing the hazards of fire, accident or other calamities; lack of adequate ventilation, light or sanitary facilities; dilapidation; disrepair; structural defects; uncleanliness; failure to comply with the requirements of the building code or the certificate of occupancy.” 

This section permits municipalities to provide additional standards beyond those cited above ‘to guide the public officer…in determining the fitness of a building for human habitation or use’.

Similar language appears in other parts of these statutes. While the scope of what constitutes unfitness is broad, it is clearly not designed to address trivial or minor violations. When applied to an occupied property, the law clearly implies that the defects must be such that if not repaired, the building may have to be vacated in order to protect the health and safety of the occupants. 

The standard for a vacant property is much clearer. Given the ‘presumptive nuisance’ language of the Abandoned Properties Rehabilitation Act, as well as the broad language of the nuisance abatement law, any vacant property in need of repair can be considered presumptively subject to the municipal nuisance abatement procedure. 

Nuisance abatement remedies 

The threshold remedy for a nuisance is for the public officer to order the owner to abate the nuisance; that is, to repair those conditions that have led a property to be deemed a nuisance. 
The order requires the owner to make the repairs or take other action within a ‘reasonable time’ set by the public officer. With respect to an occupied building, since the purpose of nuisance abatement is to abate the condition, rather than to affirmatively mandate the rehabilitation of the property, the owner is given the choice of repairing the conditions or vacating the building within the same time period (N.J.S.A.40:48-2.5(c) and (d)).
 
The scope of potential remedies is similar for vacant buildings. The public officer can require the owner to ‘repair, alter or improve’ the property. If the building is “in such a condition as to make it dangerous to the health and safety of persons on or near the premises”, the public officer can order the owner either to repair the building, or demolish it. Under the nuisance abatement law, the public officer cannot prevent the owner from demolishing the building, even if the municipality would prefer that it be rehabilitated and reused. 

(Where the municipality considers it unacceptable for a particular building to be demolished, it should either take the property through spot blight eminent domain, or, particularly if there is no abandoned property list in place in the municipality, pursue the vacant property receivership (possession) procedure established in the Abandoned Properties Rehabilitation Act described in Section 5.1 of the this Guide. 

If the owner fails to take appropriate action within the time allowed by the public officer, the public officer may act to remedy the conditions that led to the property being deemed a nuisance, and to the issuance of the order. While the public officer is not legally obligated to take action, inaction in a case involving the health and safety or residents or neighbors is hard to justify. For that reason, whenever the public officer issues an order to an owner, she must recognize that there is a significant likelihood that she may have to act to remedy the nuisance. 

Depending on the circumstances, the public officer’s actions may include:

· Repair, alteration or improvement of the structure to render it suitable for human habitation or use, or to eliminate the nuisance conditions.

· Vacating and closing the building.

· Demolition of the building.

Within the framework of the initial order, the public officer has broad discretion to determine what action to take. While the public officer may not be able to compel the owner to pursue a more expensive alternative when the nuisance can be abated through a less expensive action; e.g., rehabilitating a property rather than vacating or demolishing it, the public officer is not similarly constrained in her own actions, resources permitting. This creates a potentially valuable opportunity for partnerships between the municipality, acting through the public officer, and community-based organizations such as CDCs with strong capabilities in the area of property 
rehabilitation. 
	( The public officer, under the optional powers of 40:48-2.9, might delegate responsibility to a CDC or similar entity to act as the public officer’s agent to carry out the ‘repair, alteration or improvement’ of properties where the owner failed to act pursuant to an order by the public officer. Since it would be acting as agent for the public officer, all of the costs incurred by the CDC to repair the property would become a municipal lien on the property. 


4.3
Nuisance abatement procedure

The procedure through which a nuisance abatement action takes place is set forth generally in N.J.S.A.40:48-2.5, and is shown in graphic form in Chart 4.1 on the following page. As noted earlier, it is triggered by the adoption of a municipal ordinance designating the public officer and granting her the powers set forth in state law. As with any legal procedure affecting property, the action takes place through a series of steps designed to ensure that parties receive notice, and have the opportunity to challenge the process.

(The procedure described here is for non-emergency situations. In the case of an emergency, such as a structurally unsound building in imminent danger of collapse, the public officer has the power to short-circuit the process and seek a summary order from the court giving her the power to abate the nuisance forthwith. 

Step 1: The public officer can act on complaints from citizens charging property nuisance conditions, or can act directly on conditions she has identified. Where there is a basis for charges, the public officer issues a complaint stating the charges. The complaint must be served on all parties with a legal interest in the property, including the owner and any lien or mortgage holder. 
	(If the public officer receives a petition signed by at least five residents of the municipality charging nuisance conditions in a particular building, she must conduct a preliminary investigation, and if the investigation discloses a basis for the charges, must issue and serve a complaint on the owner of the property (N.J.S.A.40:48-2.5(b).


The complaint must be served on the parties personally or by registered mail, posted on the premises affected by the complaint, and filed with the county recording officer. If any parties cannot be found, publication in a newspaper is also required (N.J.S.A.40:48-2.7).

Step 2: The public officer must hold a hearing on the complaint no less than 7 and no more than 30 days after serving the complaint, at which the owners and parties in interest can contest the findings in the complaint. If, after the hearing, the public officer “determines that the building under consideration is unfit for human habitation or occupancy or use,” she must issue written findings of fact, and serve an order on the owner and parties in interest. 

(Although the statute does not explicitly address the point, there appears to be no reason that parties other than the owner and parties in interest cannot participate in the hearing, which is not bound by court rules of evidence. Neighborhood and civic organizations should track such hearings, and ask to be heard in matters regarding buildings in their neighborhoods. 

CHART 4.1
NUISANCE ABATEMENT PROCEDURE UNDER 40:48-2.5





 




















Step 3: The order is served on the parties in the same manner as the complaint. The order must specify:

· The actions that the owner must take to abate the nuisance.

· The time period the owner is given to take action.

An owner or party in interest has 30 days from the service of the order to seek an injunction barring the public officer from carrying out the order. 

Step 4: The owner either carries out the steps required by the order during the time permitted, or fails to do so. It is reasonable to assume that the public officer can extend the time for good cause, although it is not explicitly provided in the statute. In so doing, however, the public officer must carefully weigh the impact of allowing the nuisance conditions to continue against the good faith effort of the owner. 

If the owner abates the nuisance, the matter is at an end. As noted above, however, if the nuisance is abated by vacating a previously occupied property, without repairing the conditions that led to the order, the owner is potentially subject to further municipal action, beginning six months after the property has been vacated, under the provisions of the Abandoned Properties Rehabilitation Act. 

Step 5: If the owner fails to abate the nuisance in timely fashion, the public officer must determine whether to act; and if so, what action to take. This is a critically important step. All too often, in this situation the public officer will routinely have the building vacated, if occupied, or demolished, if vacant, and will not seriously investigate the feasibility of having the building repaired or improved. While there are many situations where there is no realistic alternative to vacating or demolishing a building, it must also be recognized that vacating a building will in many cases only hasten its further deterioration, while demolition may permanently eliminate a building with potential reuse value. 

(Each municipality should have a procedure for evaluating the feasibility of rehabilitation or repair before the public officer makes a final decision to vacate or demolish a building under a nuisance abatement order. The procedure must be a speedy one, in order not to lead to delays in addressing health and safety issues, but should involve a number of parties, including municipal housing and planning personnel, and representatives of neighborhood organizations or CDCs active in the area of the building under consideration.

The decision to repair rather than vacate or demolish is based on financial considerations, in two respects. One is the cost of the repairs, and whether they can be justified by the present or future value of the property. Second, even if the cost is reasonable, the public officer needs to have a source of funds that can be speedily accessed to carry out the repairs. 

One way local governments can deal with the latter issue is to enact a landlord security deposit ordinance. Under such an ordinance, owners of rental property are required to put up funds – in the form of cash or a bond – which the municipality can draw upon to make repairs in the event the owner fails to do so. The ability of a municipality to enact such an ordinance was upheld in a case involving the town of Ridgefield as a legitimate use of the municipal police power.
 While state law does not give municipalities explicit authority to enact ordinances imposing fees or other obligations on property owners to address nuisance conditions, the Ridgefield decision indicates that such ordinances may be found to be within the municipal police power. In light of the compelling evidence that abandoned properties impose increased costs on the municipality, imposing a fee on the owners of abandoned properties might well withstand legal challenge.
 Another route, described below, is to create a revolving fund for nuisance abatement, which could use funds from the municipal budget or from a city’s Community Development Block Grant allocation. 

Step 6: The public officer places a lien on the property for the cost of the action. The municipality can seek recovery of its costs for abating the nuisance by placing a lien on the property. The lien can include both the actual cost of the repair, vacating or demolition, as the case may be, as well as any associated costs of litigation, title searches, and the like incurred by the municipality. The lien is a municipal lien, and as such has the same priority as tax liens over any private lien or mortgage on the property (N.J.S.A.40:48-2.5(f)). 

The Abandoned Properties Rehabilitation Act significantly strengthened the municipality’s ability to recover nuisance abatement costs. Under N.J.S.A.55:19-100, if the lien is not paid, the municipality has recourse against any asset of the owner of the property.
  The municipality’s recourse extends to any asset of any partner if the building is owned by a partnership, and any asset of any owner of a 10% interest or greater if the owner is any other business organization or entity recognized pursuant to law, including corporations or limited liability companies.
 
4.4
Using nuisance abatement strategically

A municipality can use its nuisance abatement powers sparingly, by limiting its activities to responding to complaints or emergencies, or it can use them in more strategic fashion, as part of a larger strategy to stabilize neighborhoods and address the community’s problem properties. A community that wants to adopt a strategic approach to nuisance abatement must begin by putting the following elements in place:

· The public officer must take an active role identifying and initiating the abatement process against problem properties, rather than simply responding to complaints from others. 

· Financial resources must be identified to carry out repairs, as well as closure and demolition activities, where the owners fail to carry out the conditions of nuisance abatement orders. 

· Capable firms and individuals must be engaged to carry out repairs, closure, securing and demolitions in timely and competent fashion.

· A property information system, as described in Section 3.4 of the Guidebook, should be developed to track properties subject to nuisance abatement orders, their status and disposition.  

· Aggressive cost recovery enforcement, including in personam actions against other assets of owners of properties on which liens have been placed, should be systematically carried out. 

In assembling the capacity to carry out necessary activities, the public officer can work through:

· In-house crews

· Contracts with qualified contractors

· Relationships with qualified CDCs, acting either as contractors or as the public officer’s agents.

By assembling a pool of financial resources and capable crews, contractors or agents, the city can carry out efficient nuisance abatement on a substantial number of properties within a short period, thereby permitting a strategic approach. 

	(Since a combination of aggressive lien enforcement and in personam actions can make it possible to recapture a substantial part of the funds expended for nuisance abatement activities, cities should consider creating a nuisance abatement revolving fund. Potential sources might include municipal bonding, Federal Community Development Block Grant funds, or other available resources.


Once the pieces are in place, the next step is to determine the most strategic approach. In a city with large numbers of problem properties, they cannot all be addressed at once. In this situation, the city should focus on strategic targeting of problem properties, in which nuisance abatement 

is directed to properties or geographic areas selected for particular reasons, such as:
· Properties within a neighborhood targeted for preservation or revitalization activities, particularly properties that have a disproportionate impact on the properties around them. 

· Properties in strategic locations, such as gateways

· Properties in historic districts

· Properties adjacent to, or in close proximity to, ongoing or planned redevelopment or reuse projects. 

In each of these cases, the city can leverage its ability to carry out nuisance abatement by linking those activities to other resources and activities being carried out by the municipality, CDCs, developers and others. 

The strategic targeting of nuisance abatement resources must be limited by the recognition that the public officer must continue to address complaints and respond to emergencies elsewhere in the municipality. The office responsible for nuisance abatement should seek to pull together enough resources and capacity to be capable of strategically targeted efforts, while still being able to respond to complaints and deal with emergencies.   

5

RECEIVERSHIP AND POSSESSION

Receivership is a powerful tool both for restoring abandoned properties to productive use and for preserving troubled rental property. It is based on ancient legal principles, under which a court or other official, in the words of American Jurisprudence, could appoint a receiver, to “protect property, rents, or profits for those ultimately entitled to them.” Over the years, this principle has been expanded to protect the rights of tenants and neighbors, and to preserve assets of value to the community as a whole. During the term of the receivership, the receiver effectively exercises all of the powers of the owner in order to restore a building to productive use or remedy the violations that led to the receiver being appointed. While a receiver does not take title to the property, the process may in the end lead to a change in the property’s ownership. 

The use of receivership as a tool for addressing the problems of troubled rental buildings became widely used in the United States during the 1960’s and 1970’s, and appears today in the statutes of many states. The use of receivership on vacant buildings is a more recent development, but is gradually becoming incorporated into state laws around the country. With the enactment of the possession provisions of the Abandoned Properties Rehabilitation Act, New Jersey joined the growing number of states that recognize vacant property as a subject for receivership.
 The first part of this section of the Guide provides detailed instructions on the use of possession, or vacant property receivership, under New Jersey law. 

At the same time that New Jersey enacted the Abandoned Properties Rehabilitation Act, the state also adopted a new statute to govern rental receivership, the Multi-family Housing Preservation and Receivership Act, P.L.2003, c.295 (N.J.S.A.2A:42-114 through 142). Although rental receivership by definition does not apply to vacant property, it is an important tool for preserving buildings and preventing them from becoming abandoned. The second part of this section also includes an overview and discussion of the provisions of the new rental receivership law. 

5.1 Possession: Vacant Property Receivership

The purpose of possession

The legal provisions for possession appear in N.J.S.A.55:19-84 through 97. The purpose of possession as a remedy is to preserve and restore vacant buildings that are at risk of being lost through neglect or disinvestment. It goes beyond nuisance abatement by incorporating the positive goal of preservation, rather than solely eliminating a negative feature of the property. While a nuisance may be abated through demolition of a building, the object of possession is the rehabilitation and reuse of the building. For that reason, in addition to a finding that the building is abandoned, the law imposes a further requirement for possession:

A statement by an individual holding appropriate professional qualifications that there are 

sound reasons that the building should be rehabilitated rather than demolished, based on the physical, aesthetic or historical character of the building or the relationship of the building to other buildings and lands within its immediate vicinity (N.J.S.A.55:19-85(b)).

The law recognizes an important city planning principle; namely, that a building does not have to be architecturally or historically distinguished in itself to be worthy of preservation. Buildings that contribute to the fabric of a streetscape, a block or a neighborhood can be equally deserving of preservation. Professionals who may be qualified to make this judgment could include architects, urban designers, city planners, architectural historians, and professionally qualified historic preservation specialists.  

In brief summary, the law provides municipalities or entities that they may designate as their agents with the right to go to court to obtain an order of possession, giving them control of abandoned buildings for the purpose of rehabilitating them and placing them back in productive use. Once the court issues an order of possession, the entity has full control over the property, including the ability to borrow funds for rehabilitation, obtain construction permits, and the like. Once the entity has rehabilitated the building, if the owner fails to takes steps to regain his rights to the property, the court can order the property sold, and the proceeds distributed. The process is described in detail beginning on page ___ below.  

Since the goal of possession is the preservation of the property, which in many cases can be expensive, and which may lead in the end to the owner’s rights being superseded, the law provides substantial procedural protection of the rights of both owners and lienholders. These rights include: 

· The party planning to seek possession must provide the owner and lienholders with advance notification of their intent to bring the complaint.

· The owner or lienholder must be given the opportunity to submit a plan for rehabilitation and reuse of the property.

· The owner must be given the right to regain the property from the entity in possession after the entity has commenced rehabilitation. 

While the owner's rights are well protected, the obligations placed upon the owner to exercise its rights are also substantial.
 The law prescribes specific actions that an owner must take in order to prevent an order of possession or to regain the property afterward, reflecting the position of the Legislature that the owner must be held accountable for the fact that the property has been abandoned and is at risk of being lost.  

Both the nature of the process and the obligations of an entity in possession demand that the 
process not be approached lightly. Issues that should be addressed by any local official or CDC 
considering using possession as a tool to preserve abandoned buildings are discussed in detail beginning on page ___ below.
The right to exercise possession belongs to local government under the law, and stems from the police powers of the municipality. The law recognizes, however, that within a community there may be nonprofit or for-profit private entities that may be better equipped than the municipality to actually undertake the rehabilitation of abandoned properties. To this end, a municipality may delegate or assign any of its rights to a qualified rehabilitation entity, defined in the law as:

…an entity organized or authorized to do business under the New Jersey statutes which shall have as one of its purposes the construction or rehabilitation of residential or non-residential buildings, the provision of affordable housing, the restoration of abandoned property, the revitalization and improvement of urban neighborhoods, or similar purpose, and which shall be well qualified by virtue of its staff, professional consultants, financial resources and prior activities […] to carry out the rehabilitation of vacant buildings in urban areas (N.J.S.A. 55:19-80).

Qualified entities include CDCs as well as experienced for-profit developers active in the community. The municipality must determine who may be a qualified rehabilitation entity, subject to ultimate court approval. The municipality should review the qualifications of any potential rehabilitation entity with care, since that entity will be acting as the municipality’s agent.
 

Possession step by step

The purpose of this section is to walk step by step through the process of possession, from the point where either the municipality or another entity identifies a property as being suitable for the procedure, to the point where the property has been rehabilitated and placed back into productive use. The table on the following page lists the steps that are described below, while Chart 5.1 shows how the process works in graphic form. While the process is not simple, the reader should not be daunted. Not only are many of the steps straightforward, but many are ‘either/or’ propositions; for example, if the owner does indeed come forward and rehabilitate the property, the subsequent steps become irrelevant. 

Step 1
The municipality or other entity identifies a building that is appropriate for possession. A specific building must be identified, and selected as a candidate for possession. Some guidelines for selecting buildings, in addition to the threshold requirements of the law, are suggested on page ___. The municipality can identify a suitable building on its own, or may
CHART 5.1
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Invite recommendations from CDCs or neighborhood organizations, including entities that may be interested in acting as a qualified rehabilitation entity, and bringing a complaint with respect to the property. 

TABLE 5.1 STEP BY STEP SUMMARY OF POSSESSION 

1 Municipality or entity identifies building appropriate for possession

2 Municipality designates entity as designee to bring action for possession

3 Entity identifies parties in interest

4 Entity notifies owner and parties in interest of intent to bring action

5 Entity files complaint in Superior Court

6 Owner submits/does not submit plan for rehabilitation and reuse of property

7 Lienholder submits/does not submit plan for rehabilitation and reuse of property

8 Entity submits plan

9 Court awards possession to entity

10 Entity initiates rehabilitation of property

11 Entity files Notice of Completion with court

12 Owner petitions for reinstatement of control and possession

13 Entity takes title or sells property under court supervision (If owner is not reinstated)
14 Proceeds of sale distributed under court supervision

Step 2
The municipality designates a qualified rehabilitation entity as its designee to bring an action for possession. Once the building has been selected, the municipality can either bring the action in its own name, or designate a qualified rehabilitation entity to bring the action as its designee. In practice, the latter is likely to happen more often. The law specifies that the designation is made by resolution of the governing body, except that in ‘strong mayor’ cities, the designation is made by the mayor. 
 
Either the governing body or the mayor, as the case may be, may delegate the power to qualify and designate qualified rehabilitation entities to the public officer. 

(In designating a public officer for this purpose, the mayor or council should identify an official who is both knowledgeable about and strongly committed to rehabilitation and reuse of vacant properties, and who understands the financial and managerial as well as the ‘bricks and mortar’ aspects of rehabilitation. This is likely to be a different municipal officer than the public officer designated for other purposes, such as nuisance abatement or maintaining the abandoned property list.

The municipality also has the option to bring the action for possession in its own name, and once granted possession, to assign its rights to another entity, which must be found by the courts to be a qualified rehabilitation entity (N.J.S.A.55:19-91(c)). The municipality may want to do that if it has highly qualified legal staff, particularly if it believes - based on the particular facts of a specific building - that the owner is likely to step forward and rehabilitate the building herself. In that case, it makes sense for the municipality to bring the action directly, and to assign its rights to a qualified entity if it turns out that the local officials overestimated the owner’s readiness to act constructively. 

Step 3
The entity
 identifies all parties in interest. Before moving forward, either the municipality or the designated entity must identify the parties in interest. Since the Abandoned Properties Rehabilitation Act does not define parties in interest, the relevant definition is that in N.J.S.A. 40:48-2.4, which includes “all individuals, associations and corporations who have interests of record in a building and any who are in actual possession thereof.” This information can be obtained from a title search of the property. 

Step 4
The entity notifies owner and parties in interest of its intent to bring an action. The law requires that the entity notify the owner and parties in interest of its intentions no less than 30 days prior to filing the complaint (N.J.S.A.55:19-86(b)). The purpose of this provision is not only to protect owner and lienholder rights, and give them the opportunity either to do the legwork necessary to prepare a sound plan for rehabilitating the building, but also to create an opportunity for the entity and the owner or lienholder to negotiate a mutually acceptable plan for rehabilitation and reuse, and thereby make the lawsuit unnecessary. 

(While in many cases, the entity bringing the action will end up in possession, and will under-take the rehabilitation directly, the procedure should be used to the extent feasible to motivate the owner or lienholder to carry out the rehabilitation itself.  Experience elsewhere has shown that, faced with a vacant property receivership action, many property owners will move to rehabilitate their buildings, rather than face the uncertainties of having a third party take control of their properties. In Baltimore, which has used this procedure most extensively of any city, roughly half of the owners rehabilitated their properties themselves. 
Once the notice of intent has been filed, the municipality or its designee have the right to enter the property after notice to the owner by certified mail, either to inspect the property for the purpose of preparing a rehabilitation plan for the property, or to secure, stabilize or repair the property, in order to ensure that the property does not further deteriorate while the legal proceedings are taking place (N.J.S.A.55:19-86(c)). This is particularly important, because if the legal proceeding is contested by the owner or by a lienholder, there may be an extended period before the entity bringing the complaint receives the order of possession it is seeking. 
(The length of time from the point an entity decides to bring an action for possession, and notifies the owner, until the order is likely to be issued, will vary widely, depending largely on whether the owner, and/or a lienholder, chooses to contest the action by proposing to carry out the rehabilitation themselves. If no party chooses to do so, the order could be issued within as little as 90 days from the initial date of notification. In the worst case, if all eligible parties contest the action, and utilize the maximum amount of time permitted under the Act, the procedure is likely to take roughly a year before the order is issued. 
Step 5
The entity files a complaint in Superior Court. Assuming that the situation is not resolved during the period following notification of the owner and parties in interest, the entity then files a complaint seeking possession in Superior Court. The complaint must be supported by findings (1) that the property is abandoned, and (2) that it should be rehabilitated, as described above on page __. If the property is not on the municipality's abandoned property list, the complaint must attach a certification by the public officer that the property meets the legal criteria to be deemed abandoned (N.J.S.A.55:19-85(a)).  A sample certification is provided as Appendix 5. 
Step 6
The owner is given the opportunity to submit a plan for rehabilitation and reuse of property. Before the court can grant possession to the entity bringing the complaint, the owner is given the opportunity to submit a plan for rehabilitation and reuse of the property. The law sets a high standard for the owner’s plan, which must go well beyond simply declaring the owner's intention to rehabilitate the property. The plan must provide a detailed course of action with a firm timetable, including:

· A financial feasibility analysis of the rehabilitation and reuse;

· A budget that includes sources and uses of funds for rehabilitation, terms and conditions of realistically available grants and/or loans;

· A timetable for the completion of rehabilitation, with specific milestones for major steps; and

· Documentation of the qualifications of the individuals and firms that will be involved in all of the different elements of the project, including planning, design, financial packaging, construction and marketing (N.J.S.A.55:19-97(b)). 

The law recognizes the reality that a plan, however detailed, is still no more than a plan. Therefore, the owner must, in addition, post a bond equal to 125 percent of the amount determined by the public officer to be the projected cost of rehabilitation. If the owner fails to carry out any step in the approved plan, the public officer or the entity may apply to the court to have the bond forfeit and possession transferred to the entity with authority to use the bond proceeds for the rehabilitation of the building. The court may appoint the public officer to monitor the owner's compliance with the plan. 

The owner is given 60 days from the filing of the complaint to submit a plan to the court. 

Step 7
If the owner fails to submit a plan, lienholders are given the opportunity to submit a plan for rehabilitation and reuse of property. If the owner fails to submit a plan, or if the plan is not acceptable to the court, a lienholder can seek possession of the property, by meeting the same conditions required of the owner, including posting a bond (see Step 6). Lienholders must submit their plan within 60 days after the court has rejected the owner’s plan.
 
Step 8
The entity submits a plan. If neither the owner’s nor the lienholder’s plan is accepted,
(If the lienholder has a commonality of interest with the property owner, as reflected by shared ownership, or a familial or business relationship, the court has the discretion to deny the lien-holder the opportunity to submit a separate plan for rehabilitation of the property, or any other right or remedy provided lienholders by the law (N.J.S.A.55:19-99).

the entity is then given the opportunity to submit a plan. The entity’s plan must meet the same standard as that required of the owner, but the entity is not required to post a bond. 

Step 9
The court awards possession to the entity. Once the entity submits the plan, the court will award it possession of the property if it finds that:

· The proposed rehabilitation and reuse of the property is 'appropriate and beneficial';

· The entity is qualified to undertake the rehabilitation and reuse of the property; and

· The plan is 'realistic and timely'. 

· If the property is in an area for which a redevelopment plan or neighborhood revitalization plan
 have been approved, that the rehabilitation and reuse are not inconsistent with either plan.

The court may act summarily (without a hearing) on the entity's submission, but may hold a hearing on the plan if requested to do so by a party in interest (N.J.S.A.55:19-89). 

Step 10 The entity acts to rehabilitate the property. The award of possession gives the entity broad powers to rehabilitate the property. In addition to physical possession and control over 

the property, the entity is deemed to have:

· An ownership interest for the purpose of filing plans with public agencies and boards, seeking and obtaining construction permits and other approvals, and submitting applications for financing or other assistance to any public or private entity; and

· Legal control of the property for purposes of any program of State grants or loans, including but not limited to programs of the Department of Community Affairs or New Jersey Housing & Mortgage Finance Agency. 

The entity can borrow funds for the rehabilitation of the property, and, with the court's approval, funds borrowed by the entity can become a priority lien on the property; i.e., a lien that takes priority over all other mortgages and other liens on the property other than municipal liens. Prior to gaining lien priority for the new loan, the entity must show that it sought to obtain either the necessary financing or a voluntary subordination from the senior lienholder on the property without success. 

(While the entity must maintain insurance on the property while in possession, it does not become responsible for any payment of taxes or other liens, public or private, incurred before or after the order of possession, all of which remain the responsibility of the owner. The owner continues to be responsible for any other costs incurred prior to possession, as well as civil or criminal liability arising from her acts or omissions. 

The entity must provide quarterly reports to the municipality on the progress of rehabilitation, which may be submitted as well to the court, at the court's discretion. 

(If the entity in possession fails to pursue the rehabilitation of the property diligently, the court may ask the municipality to designate another qualified entity to replace that entity. If the municipality fails to do so, the court may terminate the order of possession and return the property to its owner (N.J.S.A.55:19-91(d)).

Step 11 The entity files a Notice of Completion with the court. The timing of when an owner should be permitted to move to regain control of his property is a delicate issue in vacant property receivership. If the owner must wait until rehabilitation is complete before initiating the process, the completed property could remain in limbo for months while the issue of control is addressed in the courts. If the owner can initiate the process at any time, it may unduly limit the receiver’s ability to rehabilitate the property. The New Jersey statute seeks to prevent either situation. Except as provided below, the owner may not petition to regain control for one year after possession is granted. While the owner may petition to regain control at any time after that, the Notice of Completion, issued shortly before completion of rehabilitation, triggers a “put up or shut up” situation. At that point the owner must move to regain control in timely fashion, or lose her right to do so. 

The entity files the Notice of Completion with the court “at such time as [it] has determined that no more than six months remain to the anticipated date on which rehabilitation will be complete” 

(N.J.S.A.55:19-91(e)).
 The Notice sets forth the anticipated date of completion, along with a statement setting forth “such [remaining] actions as [the entity] plans to undertake to ensure that reuse of the property takes place consistent with the plan.” This statement is particularly important since, if the owner does regain control at this point, that statement is likely to become the basis for defining the owner's subsequent obligations. The Notice must be accompanied by an affidavit from the public officer confirming that the projected completion date for the rehabilitation is a realistic one. The entity must serve the Notice on the owner and lienholders.
Step 12 The owner petitions for reinstatement of control and possession of the property. 
Once the entity has filed the Notice of Completion, the owner has 30 days to file a petition to be reinstated in control and possession of the property. The owner can also file a petition one year after the grant of possession, if no Notice has yet been filed, but must file within two years after 
the grant of possession. The owner seeking to regain control must comply with a rigorous series of requirements:

· The owner must provide a plan to complete rehabilitation and reuse of the property consistent with the plan submitted by the entity in possession and previously approved by the court. 

In reviewing the owner's plan, the court is likely to be guided by the statement provided by the entity as a part of its Notice of Completion (see Step 11 above). 

· The owner must provide legally binding assurances that it will either (1) comply with the conditions of grants and loans secured by the entity, or (2) repay them in full, at the discretion of the maker of the loan or grant. 

Any public or private entity that made a loan or grant to the project has the right to demand repayment in full from the owner prior to the owner's reinstatement. This is likely to apply where the entity in possession has obtained a government grant that may be tied to its nonprofit status, or its community development mission. 

· The owner must pay the following costs in full: 

· All outstanding municipal liens on the property.

· All costs incurred by the municipality and/or the entity in bringing action with respect
to the property.

· Any costs incurred by the municipality and/or the entity not covered by any of the grants or loans to be repaid or assumed by the owner.

· Any remaining costs to complete rehabilitation and reuse of the property, as determined by the public officer. 

The full amount must be deposited in escrow with the Clerk of the Court at the time the owner files the petition for reinstatement.

The above provisions are mandatory. The court can, however, impose additional conditions on reinstatement, including requiring the owner to post a bond or other security to ensure that she will continue to maintain the property in sound condition. The bond is available to the municipality to correct any subsequent code violation not corrected in timely fashion by the owner, and may be forfeit if the owner fails to comply with any requirement imposed by the court as a condition of reinstatement. The bond must remain in place for at least five years. 

Step 13 If the owner fails to gain reinstatement, the entity takes title to the property or sells it under court supervision. If the owner fails to bring a timely petition for reinstatement, if the owner's petition is denied, or if the owner's petition is granted but subsequently revoked by the court for failure to meet one or more conditions, the entity in possession may seek the court's approval either to take title to the property or sell it to a third party.  The court must approve the terms of sale, which must be at fair market value,
 and, if the property is sold to a third party, the court must find that the sale “will further the effective and timely rehabilitation and reuse of the property.” The buyer should be an entity that is qualified to own and operate the property consistent with the reuse plan previously approved by the court. 

Step 14  The proceeds of sale are distributed under court supervision. Municipal liens are paid at closing. The balance of the proceeds are distributed in the following order of priority:

· Costs and expenses of sale.

· Other governmental liens.

· Repayment of any loan granted priority status under the grant of possession (see Step 10).

· A reasonable development fee to the entity carrying out the rehabilitation consistent with the standards of the Department of Community Affairs or Housing & Mortgage Finance Agency.

· Other valid liens and security interests, in order of priority.

· The owner. 

Once the distribution of proceeds has taken place, all liens, claims and encumbrances on the property are extinguished. The purpose of the order of possession has been served, and the order is terminated by the court. 

Using possession

Possession is a powerful tool. It gives a municipality, or a CDC or other party acting under the authority granted by a municipality, control of an abandoned property without actually taking title, granting it all the powers it needs to raise the funds, obtain the approvals, and carry out the work needed to restore the property to productive use. Subsequently, the property owner must make the entity whole, or the property can be bought by the entity or conveyed to a suitable third party. At the same time, it demands that the municipality or entity go through a legal procedure that involves spending funds not only on legal expenses, but also for title searches, notices and the cost of preparing a rehabilitation plan to be submitted to the court. 

Furthermore, while initiating the process may not represent a legal commitment in the strict sense, it does represent a strong de facto commitment to see the process through to the end. When an entity files a complaint in Superior Court seeking possession of a property for purposes of rehabilitation and reuse, the entity is making a good faith commitment that, if the owner fails to do so, it will take responsibility for rehabilitating that property. Failure to follow through on that commitment will at a minimum be embarrassing for both the municipality and the rehabilitation entity, but may also hasten the loss of the building, and, depending on the circumstances, potentially raise the possibility of a claim for damages by the owner.   

The process does not lend itself to many economies of scale. Possession, including both the notice and the period during which the owner is given an opportunity to submit a plan, is building, owner and lienholder specific. It is unlikely that buildings with different owners, or even the same owner but different lienholders, could be meaningfully bundled together for court proceedings in any way that would make the process more efficient, and significantly save time and money.
 At the same time, there are some clear advantages from doing more rather than fewer actions, in terms of reducing the learning curve, on the part of the municipality, any designated entities, as well as the courts themselves. 
Just the same, in most communities possession is not likely to be a wholesale process, but a more focused strategy to target buildings that are both valuable – in themselves or because of their effect on their surroundings – and significantly at risk. An example might be a 1920’s apartment building on a major street being held by a speculator who is more interested in the ultimate value of the land than in preserving the building. Another might be a solid one or two family house in the middle of an otherwise sound block, where its loss – or serious delay in its rehabilitation – could do serious harm to the social and physical fabric of the block. In such situations, possession is likely to be effective, not least because it might well motivate owners to rehabilitate their buildings rather than risk losing their properties entirely. 

Responsible municipal officials and potential entities in possession should subject potential candidates for possession to two tests:

· Is possession the most appropriate remedy for the particular building?

Possession is one tool in the abandoned property toolkit, and is not appropriate for every building, or even every building that meets the criteria of being both valuable and at risk. If a municipality wants to preserve an abandoned apartment building, for example, that has a very low ‘as is’ fair market value, particularly under the appraisal guidelines of N.J.S.A.55:19-102, it may be better off pursuing spot blight eminent domain, in order to take the property and then reconvey it to a CDC or other qualified entity for rehabilitation. The municipality is likely to gain control of the property as or more quickly than under an action for possession, and will have title from the beginning of the process. 
Conversely, if the ‘as is’ value was more substantial, possession would be a preferable alternative. This is particularly important in many New Jersey cities, where market values are rising, and owners may be sitting on abandoned properties in the expectation of future speculative returns. Many of these owners, moreover, may be keeping taxes current, eliminating tax foreclosure as an option. 
The use of spot blight eminent domain, however, is only available if the municipality has an abandoned property list, and the property is on that list. Since listing is not a requirement for possession, it may be a good tool in communities which, for whatever reason, have not created an abandoned property list, particularly smaller communities which do not have large numbers of abandoned properties, but are vexed by a small number of particularly troublesome buildings. Such communities might well be willing to authorize qualified entities to bring complaints for possession on a case by case basis, where they may be less willing to undertake a larger abandoned property strategy directly. 

Properties that are coming up for tax sale, or are eligible for tax foreclosure, should also be evaluated with respect to their suitability for possession. If the municipality has an abandoned property list, it could place the property on a special tax sale to get it into the hands of the entity that might otherwise be the entity in possession. Tax foreclosure, however, is not a speedy procedure. The length of time involved in the tax sale and foreclosure process may add to the risk that the property would be lost. In that case, the municipality might want to pursue possession as a speedier remedy. Nothing in the statutory provisions regarding possession affects the ability of local government to simultaneously pursue tax foreclosure of the property if the owner fails to make timely payment. Indeed, the tax arrears could become another point of leverage over the owner. 

· Is the rehabilitation of the property realistically achievable?

As noted, an entity initiating the possession process should be committed to seeing it through. An action for possession should not be initiated if driven by no more than a vague desire to see the building rehabilitated, or by the expectation that the owner will step forward and take responsibility. The decision must always be based on the entity’s determination that it can realistically rehabilitate the building and place it into productive use, should the owner be unwilling to do so.  ‘Realistically feasible’ means two things:

· The entity has the capacity, based on its track record, internal financial strength, and in-house and consultant expertise, to undertake a project of the scale and character proposed.

It is important to look at capacity in the context of the specific project. An organization that has rehabilitated single family row houses may not realistically have the capacity to undertake the rehabilitation of a large industrial complex, and its conversion to mixed residential/commercial use. 

· The entity, based on the best available information, can present a realistic plan for assembling the funds it will need to rehabilitate the building, and covering those funds through subsequent resale or cash flow. 

At the point where the municipality or a CDC are considering initiating an action for possession it may not be possible to be certain about either the cost of the project or the availability of funds to cover those costs. It is possible, however, for a knowledgeable professional team to come up with realistic cost projections, based on their experience with similar projects, and a realistic
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	Consider other remedies


TABLE 5.2
DECISION TREE FOR USE OF POSSESSION



























assessment of what funds might be available on what terms, based on their knowledge of the potential public and private funding sources. In addition, based on an understanding of market conditions in the area, they should be able to project realistic rent levels or sales prices for the building after rehabilitation. 

This analysis, known as a pro forma analysis, should be conducted either by the municipality or by the potential entity in possession, and carefully reviewed before making a decision about whether to go forward with possession. It can identify two critical ‘red flag’ issues which, if present, may suggest that caution be exercised:

· Funds, either in the amount needed or on the terms needed to make the project feasible, may not be available, or their timing may be too uncertain; or

· Although funds may be available, the selling price or cash flow after rehabilitation may appear inadequate to repay or carry the cost of rehabilitation, given the terms on which funds are likely to be available. 

The latter could be a particularly serious problem with respect to buildings planned for office or retail use, where grant funds are in extremely short supply. In the case of an office or retail building in an inner-city location, even though the demand may exist for the space, the rents that the building can command may not be adequate to cover the debt service on the funds that would have to be borrowed to pay for the rehabilitation. 

Fortunately, this will often not be the case. Many potential projects will turn out to be feasible, 

and can move forward with a high level of confidence, if not certainty. In many cases, however, success will depend on help from the municipality, either through direct financial assistance such as HOME or CDBG funds, or indirect financial assistance such as tax abatement.

5.2
Rental Receivership

While the principal purpose of this guidebook is to describe tools to deal with abandoned properties, occupied properties often pose serious health and safety problems, which not only cause harm to their residents and neighbors, but often lead – if not corrected – to abandonment. While many of those problems can be successfully addressed through code enforcement and nuisance abatement procedures, those tools do not always bring about timely results. 

Receivership of occupied residential buildings is an additional tool that has been used in a number of states since the 1960’s to address problem absentee-owned rental properties. While New Jersey has had laws permitting receivership on the books for many years, they were inadequate in many respects, and as a result, were rarely used. The enactment in January 2004 of the Multifamily Housing Preservation and Receivership Act, N.J.S.A.2A:114 through 142, has significantly strengthened the hands of those seeking to use receivership as a tool to preserve and restore problem rental properties. This section will provide an overview of the provisions of this law, so that local officials, community organizations, and tenant organizations can determine whether it is worth pursuing with respect to specific buildings in their communities. 

An Overview of the Multifamily Housing Preservation and Receivership Act

Briefly summarized, if an occupied residential building meets certain conditions under the act, the court may appoint a receiver to both operate and restore the property. The receiver has broad powers, including the power to borrow money to rehabilitate the property. Once the receiver has been appointed, the owner must meet stringent requirements to regain control of the property. If the owner fails to do so, the court can authorize the receiver to sell the property to a third party. While the Q&A below addresses the most important features of the act, parties interested in pursuing this remedy should study the entire act in detail before taking action. 

· What conditions can trigger a receivership action?

A receivership action can be triggered by either of two conditions:

· The building is in violation of a housing code requirement affecting the health and safety of the tenants, and the violation has remained unabated for 90 days; or

· The building shows a pattern of repeated code violations over a period of a year or more (N.J.S.A.2A:42-117).

In both cases, the complaint must show that the owner failed to take adequate and timely action. An owner can defend against a complaint by demonstrating that “repairs were made in a timely fashion to each violation, that the repairs were made to an appropriate standard of workmanship and materials, and that the overall level of maintenance and provision of services to the building is of adequate standard” (N.J.S.A.2A:42-122(a)).

· Who can bring a receivership action?

Many different entities have the legal right to bring receivership actions. They include the municipality, lienholders, individual tenants, organizations representing a majority of the tenants, and nonprofit organizations providing community services within the municipality (N.J.S.A.2A:42-116).

· Who can serve as a receiver?

The right to bring a receivership action is not the same as the authority to act as a receiver. The receiver must be a ‘qualified entity’ with ‘demonstrated knowledge and substantial experience in the operation, maintenance and improvement of residential buildings’ or a lienholder. While the Department of Community Affairs is charged under the Act to establish a registry of qualified entities, the court has the ultimate authority to designate receivers (N.J.S.A.2A:42-116, 123 and 142). 
· What are the powers and responsibilities of the receiver?

Within 60 days after appointment, the receiver must submit a plan for the operation and improvement of the building to the court. The plan is not limited to correcting the specific 
violations that may have triggered the receivership, but includes “bring[ing] the property up to applicable codes and standards” (N.J.S.A.2A:42-125(a)) The receiver has all of the owner’s powers, including the power to borrow money to cover the cost of the improvements. The receiver must maintain the building in good order, implement the plan approved by the court, and apply all revenues from the property to the extent necessary to implement the plan. The receiver is entitled to reasonable fees for his or her activities (N.J.S.A.2A:42-125, 128-131).

· How can the receiver obtain funds to rehabilitate the property?

The receiver can borrow funds from public or private sources to operate or improve the property. When the funds are needed to improve a property which already has a mortgage on it, and where the senior lienholder has refused either to provide additional financing or voluntarily subordinate    its loan, the court may authorize the receiver to borrow funds and secure them with a lien on the property. This lien takes priority over all other liens except for municipal liens (N.J.S.A.2A:42-130); moreover, under N.J.S.A.55:19-100, receivers’ liens have the same recourse against other assets of the property owner as do municipal nuisance abatement liens (see Sec.4.3 of the Guidebook).

· What must an owner do to regain control of the property?

The owner can petition at any time for termination of the receivership, unless the court has established a minimum term for the receivership, which can be no more than one year. In order to be reinstated, the owner must:

· Demonstrate that it will carry out any remaining features of the receiver’s plan.

· Pay or deposit with the court all funds needed to meet the obligations of the receivership.

· Agree to assume all legal obligations, including repayment of debt, incurred by the receiver.

· Pay all municipal liens on the property, as well as any municipal costs incurred in connection with the receivership.

· Post a bond in an amount determined by the court but not in excess of 50% of the fair market value of the property, which is forfeit in the event of future code violations. 

The court may waive the bond requirement for good cause, but must find that the reinstatement of the owner is in the public interest. The court may also impose additional requirements to protect the interests of the tenants and the residents of the neighborhood (N.J.S.A.2A:42-137 and 138). The court may also appoint the receiver or other qualified entity to monitor the owner’s operation and maintenance of the property, and reinstate the receivership in the event that the owner fails to carry out any of the conditions of reinstatement (N.J.S.A.2A:42-139).

· Under what conditions can the building be sold by the receiver?

The receiver can ask the court for authority to sell the building after one year, if the owner has not successfully petitioned for reinstatement, and if the sale will further maintaining the building as sound, affordable housing (N.J.S.A.2A:42-133).

· What rules govern the sale of the building by the receiver?

In applying to the court for authority to sell the building, the receiver must specify the manner in which it proposes to sell the building, including:

· Sale on the open market to a qualified entity

· Sale at a negotiated
 price to a qualified nonprofit entity

· Sale to an entity for the purpose of converting the property to condominium or cooperative ownership

· In the case of one to four family buildings, sale to a household that will occupy one of the units as an owner-occupant. 

· Some other manner

The sale must be at market value. The court can authorize the receiver to sell the property free and clear of all liens and encumbrances, with the proceeds of sale distributed in order of priority as set forth in the act (N.J.S.A.2A:42-134-136).

· What is the role of the Department of Community Affairs?

In addition to being authorized to establish a Preservation Loan Revolving Fund to provide loans and grants to receivers to carry out their mission in situations where borrowing funds on conventional terms will either impose hardship on the tenants, or potentially impair the success of the receivership, the act gives the Department substantial responsibilities. The Department is charged with: 

· Establishing a registry of qualified receivers, and defining the qualifications for listing on the registry. The qualifications are set forth in regulations adopted by the Department (N.J.A.C. 5:43-5.4)
· Establishing rules governing minimum insurance coverage and surety bonding for receivers (N.J.A.C.  5:43-5.2 and 5.3). 

Using Receivership

Receivership is a powerful tool. It is so powerful, indeed, that an owner who is even moderately concerned with retaining her property is likely to make a serious effort to improve the property in order to avoid having a receiver appointed.
 Where the owner is not willing to do so, an alert lender holding a mortgage on the property might well step forward instead, in order to avoid the very real possibility that the receivership could diminish or even eliminate the value of his lien. As a result, the ability to bring receiver-ship actions can be seen first as a tool to press owners and lienholders to carry out their responsibilities to repair and maintain problem rental properties under their control. 

No one should bring a receivership action, however, on the assumption that the owner or mortgage holder will necessarily step forward. The party bringing the action should be prepared either to serve as receiver, if it possesses the appropriate qualifications, or to recommend a qualified receiver to the court. The potential receiver, moreover, should assess the state of the building to establish that it is a reasonable candidate for receivership.
 A building that is in such disrepair that it must be vacated in order to permit total rehabilitation and replacement of all building systems may not be an appropriate candidate for receivership. 

Improving a building that has been allowed to deteriorate over many years, while protecting the interests of sitting tenants, is an extremely difficult task, not to be undertaken lightly. Even when carried out by highly qualified individuals in possession of detailed information, it can be highly problematic, for many reasons:

· Despite due diligence, repair and replacement needs cannot always be accurately estimated up front. Additional costs can undermine financial projections and jeopardize the financial feasibility of the receivership.

· Unit conditions may require some tenants to be relocated, triggering both additional costs and potential conflict between the receiver and the tenant body.

· The cost of repairs as well as providing adequate maintenance may require rent increases, that may create potential hardships for tenants as well as becoming a further source of conflict. 

In addition to being skilled in property management and rehabilitation, the receiver should have 
a detailed knowledge of potential public sector financial resources, both with respect to the capital costs of restoring the building, and the needs of tenants that may be financially affected by the receivership. It is hoped that the proposed Preservation Loan Revolving Fund will be a significant source of assistance in this respect.  

Difficult as it may be, the rewards of a successful receivership are substantial. At best, a building is restored to sound quality and productive use while remaining affordable to its tenants, and placed in the hands of a responsible landlord or owner-occupant. Even if control is restored to its owner, the act gives the receiver, or the entity bringing the receivership, a strong role to ensure that the building does not revert to the conditions that triggered the receivership in the first place. 

Receivership can be a major element in an overall strategy, either at the neighborhood or municipal level, to address problem properties. It should be a partnership, involving municipal code enforcement and community development staff working cooperatively with one or more CDCs or other community-based organizations, to identify appropriate properties, identify financial resources, and bring solidly documented court actions. The partners should include one or more qualified receivers, which may be CDCs, but may also be responsible property owners or property management firms within the area. 

6
PUTTING IT ALL TOGETHER: USING THE TOOLKIT 

TO CARRY OUT AN ABANDONED PROPERTY 
STRATEGY

Up to this point, we have described a variety of tools that are available to local governments, and in some cases to private entities such as CDCs, to tackle abandoned and problem properties in their cities, towns and neighborhoods. Tools, however, are no better than the uses to which they are placed. In order to best use the available tools to meet the community’s needs, a city or CDC should have a clear direction or strategy for their use, reflecting a solid understanding of three critical issues: 

· What is the problem?

· What are the community’s goals, with respect to specific abandoned properties, a neighborhood or the town or city as a whole?

· How can the available tools be best used to achieve those goals?

While this guidebook is not a detailed guide to developing and implementing an abandoned property strategy, it is appropriate to close the guidebook with an overview of the key elements in this process.
 This final section, therefore, will briefly discuss these three critical areas, in order to help potential users begin to frame their abandoned property strategies. 
6.1
Defining the problem
Abandoned properties come in all shapes and sizes. In one city, most abandoned properties may be small single family row houses, while in another they may be former industrial buildings or vacant lots. Equally important, in some communities, abandoned properties may be scattered and few in number, while in others they may be concentrated in a few heavily impacted areas. A town that is dealing with five or ten abandoned properties, however troublesome, will approach the problem very differently from one dealing with hundreds of abandoned properties. 

The best way to begin, where feasible, is by conducting a community inventory of abandoned properties.
 The inventory should attempt to compile as much of the information shown in the Abandoned Property Information Form (Appendix 4) as possible, and wherever possible, should be integrated into a GIS mapping system. The ability to see abandoned properties in their spatial relationship to other properties – such as proposed housing developments, new school or community facility sites, etc. – is a particularly valuable tool for planning in general, and for targeting and prioritizing public and private actions.  
The inventory should be designed to answer a number of key questions: 
· What types of properties are abandoned?

The most appropriate strategies, as well as the specific tools that are most likely to be used, will vary depending on the type of abandoned property. In addition, since there are different abandonment ‘triggers’ affecting different property types, identifying those types may also help identify specific conditions that may be leading to abandonment, as illustrated in Table 6.1 The presence of numerous abandoned single family homes, for example, may be an indicator of foreclosure associated with predatory lending or home repair schemes. That finding, in turn, may lead the city or a local CDC to develop particular strategies or activities to combat the problem.   

TABLE 6.1 PRINCIPAL ABANDONED PROPERTY TYPES AND ABANDONMENT TRIGGERS
     

	PROPERTY TYPE
	ABANDONMENT TRIGGERS             
	

	Multifamily rental property
	· Inadequate cash flow/income base

· Inadequate cash flow/cost base

· Deterioration/need for major repairs inadequately supported by cash flow and/or market value

· Difficulty obtaining financing

· Excessive liens/liens exceed market value

· Management/maintenance difficulties (tenant/landlord problems, crime)

· Neighborhood change

· Perception of market trends
	

	Single family homes
	· Household transition (death, relocation)

· Deterioration/need for major repairs not supported by market value or homeowner income
· Low market value

· Neighborhood change

· Market imperfections/poor information

· Excessive liens

· Foreclosures arising from fraudulent transactions and predatory lending

	Commercial/mixed use properties
	· Loss of commercial vitality (inner-city neighborhood, substandard arterial highway strip) 

· Inadequate cash flow

· Deterioration/need for major repairs

· Difficulty obtaining financing

· Excessive liens/liens exceed market value

· Crime

	Industrial properties or brownfields
	· Building configuration or location no longer suitable for historic use

· Environmental remediation costs/ uncertainties

· High capital cost of redevelopment

· Legal obstacles

· Difficulty obtaining financing

· Excessive liens/liens exceed market value




· How many abandoned properties are there in the community?

Having a sense of the magnitude of the problem is equally important. Together with the next 
question – the location and concentration of abandoned properties – it can serve as a guide to how best to target resources most effectively. Where the number of abandoned properties is large relative to the resources available, the city may have to plan on a long-term strategy, or focus initially on a limited number of areas. If it is a small number, a ‘once and for all’ strategy, which should include putting in place steps to ensure that future abandonment is spotted and addressed quickly, may be feasible.  

· Where are abandoned properties located, and how are they distributed?

This information is in many respects the most important, particularly in a community with a large number of abandoned properties. By understanding how abandoned properties impact neighborhoods, as well as planned public or private investments, a city or CDC can target its resources strategically. As important, the concentration of abandoned properties affects the nature of the strategy – the most appropriate strategy for a single abandoned building on an otherwise sound block is very different from that most suitable for an area where abandoned properties make up a large part, even a majority, of the structures.  
In addition to the ‘big picture’ information, an inventory can enable its users to zoom in on a series of building-specific issues, including:

· Are there abandoned buildings that represent valuable architectural, historical or other resources, and which should if possible be preserved?

By identifying those buildings in advance, they can be protected from demolition, targeted for stabilization resources, or prioritized for acquisition or use of vacant property receivership.

· Are there abandoned buildings that are particular problems for the community or their neighbors, in terms of crime, visual impact, environmental health impact or other factors?
These buildings may also be appropriate for priority treatment. Depending on the nature of the problem, the approach may involve demolition, or targeted nuisance abatement, or an enhanced police presence. 

· Are there particular points of leverage available with respect to specific properties?
Detailed property information can enable a user to identify key facts about a property that can help determine the most effective way to approach the property. By identifying tax lien holders and the amounts of the liens, for example, a CDC may be able to frame a cost-effective way to gain control of the property. Where one finds that property taxes are being paid by a mortgagee, that mortgagee may be willing to sell the mortgage to the city or a CDC at a discount, enabling the city then to foreclose and take title.  

6.2
Framing the strategies
The purpose of gathering the above information is not to satisfy curiosity, but to help frame 
effective strategies.
 Strategies are ways to achieve desired outcomes that take into account a variety of factors, including the nature and magnitude of the problem and the resources available to address it. A strategy begins with a clear sense of the outcome that is sought. Nowhere is that more important than with respect to abandoned properties. 

Strategies can be citywide, neighborhood oriented, or property specific. Examples of strategies that a city might pursue directly, or support – separately or in combination – might include:
· A campaign to motivate the owners of abandoned properties to restore them to productive use;
· A program to eliminate scattered abandoned houses in an otherwise largely well-maintained or improving neighborhood by assisting young families to buy and rehabilitate those houses for owner-occupancy;
· A strategy by a CDC to revitalize a neighborhood in partnership with the local government and others, combining reuse of abandoned properties with other community improvements;

· A large-scale redevelopment effort targeting a seriously disinvested neighborhood;

· A strategy to reuse a community’s brownfield sites;

· An effort to preserve a valuable building at risk of ‘demolition by neglect’.

A city’s overall abandoned property strategy might include all of these elements, some of them, or only one. Multiple strategies could be put to work in combination as part of a multifaceted neighborhood strategy, or different strategies can be applied in different neighborhoods. 
Since abandonment is fundamentally an economic phenomenon, although influenced by many other factors, any effective strategy must be based on the economic realities of the location where it is being applied. If it will cost more to fix up an abandoned house than it will be worth after rehabilitation, incentives are likely to be needed to motivate families to invest their own money in the job. Similarly, a strategy to press owners to bring their buildings back to use is likely to be more effective if the owners can realize some economic benefits as a result of their efforts. 
The strategy must also reflect the physical and social realities of the neighborhood, or the building itself. The families who may be willing to put their money into fixing up scattered abandoned houses where the other houses around them are in good condition will not put money into a similar house if it is on a block where half or more of the structures are vacant. Similarly, if the city is contemplating putting money into restoring a 19th century industrial complex, it should make sure that the condition of the building, and the reuse potential, justify the expense. Many old buildings should be preserved, but some may be beyond saving, and others – because of size, configuration, or poor construction – not worth saving. 
The resources devoted to the strategy must be proportionate to the goals of the strategy. To announce a plan to rehabilitate 200 houses, when funds are only realistically available for 50, is a self-destructive exercise. Similarly, if the ‘market gap’; i.e., the shortfall between the cost of rehabilitation and the resulting market value of a property, is $50,000, an incentive program that offers homebuyers $5,000 grants is unlikely to generate significant results. Since every urban municipality or CDC is financially constrained, they should target their resources to accomplish the community’s goals in the most cost-effective manner, and to leverage private money wherever possible. 

Finally, the community must make sure that it has the tools in place to carry out the strategy. The financial resources are only the beginning. Other key tools are:

· Human resource capacity. Carrying out strategies requires both skills and numbers. Many abandoned property strategies may require knowledgeable personnel with sophisticated legal, economic, architectural and other skills. Other strategies may demand fewer sophisticated professional skills, but may require a staff that can devote many hours to the strategy on an ongoing basis. A strategy to press property owners to restore their properties, for example, requires sustained, repeated follow-up from a well-trained inspection staff, as well as the involvement of capable attorneys. 
· Technology. While advanced technology is not required to conduct an abandoned property strategy, the larger and more complex the strategy, and the more abandoned properties involved, the more valuable it becomes. Modern computer systems make possible the creation of property information systems, which enable information on changes in property status – abandonment, utility shut-offs, tax liens, code violation notices, etc. – to be entered in real time or nearly so. Technology can significantly increase the efficiency of housing inspectors in the field, or of a vacant lot maintenance program, as well as enable residents to file complaints and receive status information on-line. 
· Partners. Few strategies can be carried out by a municipality or by a CDC without others being actively involved. Municipalities have strong legal powers, but often lack the ability to implement programs, particularly those requiring rehabilitation of buildings.
 Furthermore, abandoned property strategies do not exist in a vacuum. A program of financial incentives for families to buy and rehabilitate abandoned properties may be ineffective unless it is coupled with a strong marketing effort, as well as other improvements in the neighborhoods to which the program is targeted. 

· Political will. While nobody likes abandoned properties, specific strategies may raise political challenges. Targeting resources to abandoned property strategies may require taking them away from other politically attractive efforts, while aggressive actions to take control of properties, particularly those using eminent domain, may trigger 

 vocal opposition.
 
· Commitment. An abandoned property strategy is not a quick fix, but a sustained effort. Particularly in cities with large numbers of abandoned properties, the process of gaining control of them and turning them into productive assets is a long-term one, taking many years. The community’s leadership must be willing to make an extended commitment to the strategy, in order to ensure that it leads to tangible and significant results. 

· Legal tools. Finally, the municipality or CDC must be sure that it has the legal tools in place to take the actions needed to carry out the strategy. With the enactment of the Abandoned Properties Rehabilitation Act, a powerful body of tools was made available to local governments to take action against abandoned properties. As they develop their strategies, local governments and others must make sure that they understand the tools, and are prepared to use them effectively.  

6.3
Linking tools and strategies

While there is no perfect one-to-one correspondence between strategies and tools, certain tools in the problem property toolkit are more useful in particular circumstances, and are likely to be more useful for certain strategies than for others. The ability to go after an owner’s assets to recover nuisance abatement liens, for example, may be a powerful tool in a strategy focusing on motivating owners to improve their properties, but largely irrelevant to a strategy designed to reuse properties whose owners have long since walked away from them. Spot blight eminent domain is more appropriate as a means of gaining control of scattered abandoned properties than as a tool for addressing an area in which abandoned properties are concentrated, for which the municipality’s redevelopment powers would be a more suitable tool. 

Table 6.2 on the following page illustrates the relationship between specific strategies and specific tools for four of the six strategies described earlier.
 A few comments on each strategy are appropriate: 

· Where the goal is to motivate owners to improve their properties, the most important tools are those that affect the owners directly; i.e., code enforcement, nuisance abatement, and the ability to go after the owner’s assets to recover the cost of nuisance abatement actions. At the same time, it is critically important that the municipality retain the ability to take properties from recalcitrant owners – and make clear that it is willing to do so – as a last resort through use of spot blight eminent domain. 

	TABLE 6.2  LINKING STRATEGIES WITH ABANDONED PROPERTY TOOLS

	STRATEGY
	KEY ABANDONED PROPERTY TOOLS

	· Motivating owners of abandoned properties to restore them to productive use
	· Nuisance abatement and targeted code enforcement

· In personam actions for recovery of nuisance abatement costs

· Vacant property receivership/possession

	· Eliminating scattered abandoned houses in an improving neighborhood by assisting individuals and families to buy and restore those houses for owner-occupancy
	· Creation of an abandoned property list
· Special tax sale 

· Accelerated tax lien foreclosure by CDC or intermediary entity

· Spot blight eminent domain

	· Revitalize a neighborhood through a city/CDC partnership, combining abandoned property reuse with other community improvements
	· Creation of an abandoned property list
· Special tax sale targeted to place properties in hands of CDC

· Spot blight eminent domain

· Nuisance abatement and targeted code enforcement

· Vacant property receivership/possession

	· Preserving a valuable building at risk of ‘demolition by neglect’.


	· Vacant property receivership/possession
· Spot blight eminent domain


· Where the goal is to foster acquisition and rehabilitation of scattered abandoned properties by individuals and families for home ownership, the critical tools are those that ensure that the properties can be conveyed to those households in the most cost-effective (both to the city and the buyer) and user-friendly manner. In this case, the key abandoned property tools are those that will take control from their present owners, so that either the city – or a qualified intermediary entity such as a CDC – can then sell them on reasonable 
terms, combined with appropriate incentives and technical support, to suitable buyers. Since some properties are likely to be in tax arrears, a special tax sale and/or accelerated foreclosure by a CDC purchasing tax liens may be an important part of the strategy, but the municipality should plan to use spot blight eminent domain to capture key properties that are not eligible for tax foreclosure. Creating an abandoned property list and placing the target properties on the list is critical, in order to be able to use both the special tax sale and spot blight eminent domain tools. 

· Where the goal is to link abandoned property reuse to a comprehensive neighborhood revitalization strategy, the municipality and its CDC partner should be prepared to use any and all of the available tools to address the abandoned properties. Within a neighborhood that has experienced significant disinvestment and deterioration, abandoned properties are likely to take many forms, and their legal and financial circumstances will vary widely. As a result, the municipality and CDC should be prepared to use any available tool, choosing the particular tool to use for each property based on its particular features. 

· Where the goal is to preserve a valuable building at risk of demolition by neglect, the goal is to gain speedy control of the building in order to restore it to productive use before it is too late. The most effective tool in that framework is vacant property receivership or possession, not least because it may well motivate the owner of the property to come forward and restore it rather than risk losing it altogether. If not, the property can be placed in the hands of a qualified entity, such as a CDC, a historic preservation organization, or a firm highly skilled at rehabilitation. At the same time, the municipality may want to entertain the use of spot blight eminent domain in such situations, particularly if, under the valuation rules of the Abandoned Properties Rehabilitation Act, the value of the property for condemnation would be little or nothing (see page __ of the guidebook).
Ultimately, each community, its local officials, CDC leadership, and others, must frame the strategy that best addresses their particular needs. 
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APPENDIX 1

OVERVIEW OF THE ABANDONED PROPERTIES REHABILITATION ACT, P.L.2003, c.210, AS AMENDED

The following is an overview of the principal provisions of the Abandoned Properties Rehabilitation Law, Chapter 210 of the Laws of 2003, as enacted by the New Jersey State Legislature and signed into law by Governor McGreevey on January 8, 2004. This summary is provided for the information of users of the guidebook, and is not an official document of the State of New Jersey. 

Sec. 1  Short Title

Sec. 2
Legislative findings

The legislature makes a number of findings with respect to the impact of abandoned properties, citing their social and economic impact on the communities in which they are located, and that abandoned properties are presumptively to be considered nuisances. The legislature also finds that failure of an owner to maintain a property, as well as failure to comply with municipal orders to demolish or repair the property, creates a presumption of abandonment.  

Sec. 3 
Definitions

This section includes a definition of “qualified rehabilitation entity”, entities that may act as an agent of a municipality for purposes of the possession provisions of the law (see Sections 7 through 21 below).

Sec. 4  Definition of abandoned property

The act defines “abandoned property” as any property that has not been legally occupied for six months, and which also meets any one of the following criteria: (a) the property is in need of rehabilitation, and no rehabilitation has taken place for six months; (b) construction was initiated and then discontinued prior to completion, and no construction has taken place for six months; (c) the property is in property tax arrears by at least one installment; or (d) the property is determined to be a nuisance by the public officer. 

This section was amended in 2005 to provide that certain mixed-use buildings could be deemed abandoned property if the residential portion of the building is vacant, even if limited commercial uses are still ongoing. 

Sec. 5  Definition of nuisance

The act provides a detailed definition of what conditions serve as the basis for a determination by the public officer that a property is a nuisance. In addition to traditional nuisance definitions, including fire risk, health and safety hazards, physical deterioration, and the presence of vermin or debris, the law provides that a property is a nuisance if its dilapidated appearance affects the welfare, including the economic welfare of residents in close proximity to the property.  

Sec. 6  Exceptions

Properties on which an entity other than the municipality holds a tax lien and is not in arrears, and where that entity moves to foreclose within six months after the property is eligible for foreclosure and diligently pursues foreclosure thereafter; and properties held for seasonal use, are not considered abandoned property. A finding that a property is abandoned under this law does not constitute a finding that a property is abandoned for purposes of zoning or land use regulation. 

Sections 7 through 21 Possession of abandoned properties (vacant property receivership)
Where a property that has been found to be abandoned under any of the criteria of Sec. 4 or 5 of the act is deemed to be in need of rehabilitation, the act provides that a municipality can seek possession of the property from the courts in order to rehabilitate the property. The court must first give the owner and any lienholder the opportunity to rehabilitate the property, but if neither is qualified, or if neither agrees to do so by a firm timetable, the municipality may be granted possession by the court. The municipality may delegate its authority to bring complaints under this section to a qualified rehabilitation entity, which may be a CDC or a developer. 

The municipality must then submit a plan for rehabilitation of the property, and may designate a qualified rehabilitation entity to act as its agent to carry out the plan. Possession entitles the entity to receive grants or borrow money from state agencies or other sources, and to secure funds it borrows with a lien that has priority over all existing liens other than municipal liens. In order to recover control of the property, the owner must make the municipality whole, comply with all conditions of grants or loans obtained for the property, or repay the funders in full. If the owner does not seek recovery of the property in a timely fashion, the court can authorize the purchase of the property by the entity, or the sale of the property to a third party, with the provisions for distribution of the proceeds set forth in the bill. Any municipal costs incurred in connection with this section are a municipal lien as provided in R.S.54:5-9. 

Sec. 22  Limitations on certain lienholders 

Lienholders that share a common interest with the owner of an abandoned property as defined in the law are not entitled to certain rights otherwise available under the law to lienholders.
Sec. 23  Recourse against owners

In addition to the liens currently authorized by law, the law gives municipalities recourse against any other assets of the owners of abandoned properties to recover funds spent for repairs, board-ing or demolition of the property. An owner includes an individual, any member of a partnership, or any owner of a 10% or greater interest in any other business entity, including a corporation or LLC. 

Sec. 24  Special tax sale

The law gives municipalities the authority to remove properties on the municipality’s abandoned property list from the regular tax sale process, and sell them through special tax sales. In a special tax sale, the municipality may set qualifications for bidders, may limit bidding to entities that commit to rehabilitate or reuse the properties, may reduce the minimum bid below the amount of taxes due, and may bundle properties into packages for qualified bidders. Tax liens sold through a special tax sale may revert to the municipality if the buyer fails to carry out any provision that has been established as a condition of sale. 

Sec. 25   Valuation for eminent domain

The law establishes a standard for determining the value of properties on the abandoned property list for purposes of eminent domain proceedings. As a general proposition, if the market value of the property after rehabilitation, or after demolition and construction of a new unit on the site, is less than the cost of rehabilitation, or demolition and construction, as the case may be, there is a rebuttable presumption that the value of the abandoned property is zero.  

Sec. 26  Amendment to C.40:48-2.4 dealing with code enforcement

C.40:48-2.4 is amended to authorize a municipality to designate more than one public officer for different purposes. 

Sec. 27  Amendments to Sec. 35 of the Urban Redevelopment Law

The Urban Redevelopment Law is amended to (1) make the definition of abandoned property consistent with this act, (2) give municipalities broad flexibility in appointing public officers to address abandoned property issues, and (3) give municipalities flexibility in requiring a bond from tax lien purchasers of abandoned properties. 

Sec. 28  Amendments to Sec. 36 of the Urban Redevelopment Law dealing with creating and maintaining an abandoned property list 

The law amends the Urban Redevelopment Law in a number of important respects to make the provisions governing abandoned property lists more workable:

· Remove the requirement that a municipality conduct a complete inventory of abandoned property before initiating an abandoned property list;

· Expand the potential scope of the list to include the entire municipality (not just redevelopment areas), or those parts of the municipality designated by the governing body;

· Enable the municipality to add properties to the list or delete properties from the list at any time;

· Permit the municipality to pursue the remedies associated with a property’s being on the list at any time after one property has been listed and has passed the period for appeal. 

· Deletes the requirement that the Department of Community Affairs adopt rules and regulations governing this section. 

Sec. 29  Removal of property on which tax lien held

The law provides that the owner of a tax sale certificate on an abandoned property, who pays all municipal taxes and liens when due, can have the property removed from the abandoned property list, but must initiate foreclosure proceedings within six months from when the property 

was first placed on the list.  

Sec. 30  Creation of abandoned property list by petition

The law establishes a procedure whereby if a municipality does not create an abandoned property list, an ordinance to do so can be proposed by petition.

Sec. 31  Participation in proceedings

The law establishes procedures under which interested parties can get properties added to the abandoned property list, and participate in hearings on abandoned properties held by the public officer. Interested parties include residents of the municipality, owners and operators of businesses within the municipality, and organizations representing residents’ interests or furthering neighborhood revitalization within the area where the property is located. 

Sec. 32  Amendments to the Tax Sale Law expanding rights of tax lien purchasers

The law amends the Tax Sale Act, R.S.54:5-86 to enhance the powers of entities other than the municipality holding tax liens (tax sale certificates) on abandoned properties. Such entities are:

· Permitted to foreclose at any time, rather than waiting two years; 

· Granted right of entry to make repairs or abate nuisance conditions; and 

· Permitted to add the cost of such repairs to the balance due for redemption. 

In the absence of a municipal abandoned property list, the public officer is required to provide a tax lien holder with a certification that the property meets the abandoned property criteria of the Act for purposes of this section. 

APPENDIX 2

OVERVIEW OF THE MULTIFAMILY HOUSING PRESERVATION AND RECEIVERSHIP ACT, P.L.2003, C.295

The following is an overview of the principal provisions of P.L.2003, c.295 as enacted by the New Jersey Legislature and signed by Governor McGreevey on January 15, 2004. The overview was prepared for the information of users of this Guidebook and is not an official document of the State of New Jersey. 

Sec. 1 
Short title

Sec. 2  Findings

The findings set forth the need for action with respect to blighted residential property, including the fact that such properties are a public safety threat and a nuisance, affecting not only those who live in them, but also diminishing health, public safety and property values in the neighbor-hoods in which they are located; further, that such buildings are at risk of abandonment, which results in loss of affordable housing, endangering neighborhood residents, and imposing costs on municipalities in which they are located. The legislature also finds that the use of public funds to maintain multifamily rental housing generally, and to support receivership in particular, is to be encouraged.

Sec. 3
Definitions

Key definitions include:

· Eligible buildings are defined as any building in which at least half of the net square footage of the building is used for residential purposes. Owner-occupied one to four family dwellings are not subject to the provisions of the act. 

· ‘Parties in interest’ that can bring receivership complaints include the municipality, any lien-holder, an individual tenant, an entity representing over half of the tenants, or a nonprofit corporation providing community services within the municipality in which a building is located. 

· ‘Public officer’ is defined to give the municipality flexibility to appoint the most qualified municipal official as public officer for the purposes of this act. 

· A ‘qualified entity’ which may be appointed as a receiver is defined, and is further subject to registration with the Department of Community Affairs. 

Sec. 4
Conditions permitting receivership complaint

A receivership complaint can be brought by any party in interest where a building (a) is in violation of a housing code requirement affecting the health and safety of the tenants, which has remained unabated for 90 days preceding the filing of the petition; or (b) shows a pattern of repeated code violations over a period of one year or more. In both cases, the complaint must show that the owner failed to take adequate and timely action.  

Sec. 5
Contents of receivership complaint

The complaint must state the grounds for the petition, and may recommend a receiver to be appointed by the court. With respect to a building containing both residential and non-residential uses, the non-residential uses are excluded from the receivership unless the complaint provides explicit justification for making those uses subject to the receivership.

Sec. 6
Notice requirements 

Notice of filing of the complaint must be provided to the owner, mortgage and lien holders, as determined by a title search. Notice of intent to file must be provided 10 days prior to filing to the public officer and the Housing & Mortgage Finance Agency. 

Sec. 7
Notice to limited partners

If the HMFA finds that the building is owned by a limited partnership established pursuant to any program under which the HMFA has regulatory control, including the Federal Low Income Tax Credit program, it shall notify the limited partners, which have the same rights and remedies as lienholders in the receivership action. 

Sec. 8
 Timetable for court action

The complaint is heard by Superior Court as a summary (expedited) proceeding. Any party in interest may present evidence to support or contest the complaint at the hearing. 

Sec. 9
Defenses

The owner can defend against the complaint by demonstrating that repairs were made in timely fashion, to an appropriate standard of quality, and that the overall level of maintenance and provision of services is of adequate standard. If the complaint is brought by a tenant who is in default of a material obligation under the law (such as non-payment of rent), the court may dismiss the complaint. If the court finds that the preponderance of the violations cited as the basis for a complaint brought under the provisions of Sec. 4(b) are of a minor nature, the court may dismiss the complaint. 

Sec. 10  Action by court

The court may appoint a receiver, which must be the mortgage or lienholder or a qualified entity, or may accept a plan by the owner to abate the conditions that led to the complaint being filed. If the court accepts the owner’s plan, the court may require the owner to post a bond to guarantee action. If the owner fails to abate the conditions within a reasonable period, which can be specified in the court order, the bond is forfeit. If the owner fails to abate the conditions, or if they recur within a specific period set by the court, the court may then appoint a receiver. The owner continues to be responsible for payment of taxes, municipal charges, mortgages or liens, both before and after appointment of the receiver. 

Sec. 11
 Limits on certain lienholders’ rights

The bill as a whole provides strong protection for lienholders under its various provisions, based 

on the principle that the lienholder as a rule does not share with the owner the responsibility for 

the conditions leading to the receivership. This section authorizes the court to deny those protections to lienholders where it funds that the lienholder’s financial, business or familial relationship to the owner is so close that it precludes a separate interest on the part of the lienholder. 

Sec. 12  Receiver’s plan

The receiver shall submit a plan for the operation and improvement of the building to the court, with copies to parties in interest, within 60 days following the order appointing the receiver. The key elements of the plan are spelled out in the bill. The court may approve or disapprove the plan with or without modifications. The owner is required to provide the receiver with income and expense statements for the building. 

Sec. 13
 Bond; Removal of receiver

The receiver must post bond or other surety, as determined by regulations to be adopted by DCA. As soon as the receiver posts bond or other surety, it is authorized to exercise all of the powers of receivership, except that it shall not undertake major non-emergent repairs until the court has approved the receiver’s plan. The court may remove the receiver on a showing that the receiver is not carrying out its responsibilities under the law. 

Sec. 14  Effect of foreclosure actions

Neither filing of a complaint nor the appointment of a receiver stay the filing or continuation of any action to foreclose a mortgage or lien on the building or sell the property for delinquent taxes or unpaid municipal liens. A change in ownership as a result of foreclosure while a receiver is in possession does not affect the status of the receivership. 

Sec. 15  Powers of receiver

The receiver has all powers ordinarily available to an owner of rental property, including the authority to accept grants, and borrow funds and incur debt under the provisions of Sec. 17 of the act. The receiver must solicit three bids or proposals for any contract in excess of $2,500. The receiver must disclose any contract with an entity with which the receiver has an identity of interest relationship to the court and the parties in interest. 

Sec. 16  Duties of receiver

The receiver must maintain the building in good order, implement the plan approved by the 
court, and apply all revenues from the property to the extent necessary to maintain and improve the building. The court may require periodic reports from the receiver. If the municipality is the receiver under the provisions of the Tax Sale Act, C.54:5-53.1, it may not apply any revenues 
toward tax arrears until all code violations have been corrected and the building has remained 

free of such conditions for six months. 

Sec. 17
  Borrowing by receiver

The receiver may borrow funds to operate or improve the property. Where the borrowing is needed for the purpose of improving the property, and where the senior lienholder has refused either to provide additional financing or to subordinate, the court may authorize the receiver to 

secure the debt by a lien on the property, which may take priority over other liens and mortgages except municipal liens. A receiver also has recourse against other assets of the owner to collect on a receiver’s lien. 

Sec. 18  Fees

The receiver is entitled to reasonable fees. The municipality may provide municipal funds to a receiver to carry out the purpose of the receivership, which is deemed a public purpose. Where the municipality brings a receivership action, the municipality is entitled to its costs and reasonable attorney’s fees, for which it may place a lien against the premises. The owner is not relieved by a receivership action of any criminal or civil liability resulting from any act or omissions of the owner. 

Sec. 19  Tax liens

Upon request of the receiver, the municipality may request the county board of taxation to order the release of municipal liens against a property in receivership, in which event the owner of the property becomes personally liable for payment of the municipal charges secured by the lien.

Sec. 20  Sale of building

The court may order the sale of the building after one year if the owner has not petitioned for reinstatement, and the court finds that the sale would promote the sustained maintenance of the building as sound, affordable housing. 

Sec. 21  Terms of sale

The receiver must recommend proposed terms of sale to the court, which may include (1) sale on the open market; (2) sale at a negotiated price to a nonprofit entity; (3) sale to an entity for the purpose of conversion to condominium or cooperative ownership, with approval of a majority of the tenants, and provided that no tenant may be displaced as a result of the conversion; or (4) in the case of a one to four unit building, sale to a household for the purposes of owner-occupancy. 

Sec. 22  Approval of sale by the court

The court must hold a hearing on the proposed sale, at which the owner may petition for 
reinstatement of its rights. No such petition shall be granted unless the owner complies with the provisions of Sec. 25 of the act. The court may authorize the receiver to sell the property free and clear of liens or other encumbrances, with lienholders to receive the proceeds of sale in order of priority set forth in Sec. 23. 

Sec. 23  Distribution of proceeds of sale

The section establishes the priority order for distribution of the proceeds of sale of any building sold under the act. 

Sec. 24  Petition by owner for termination of receivership

The owner may petition at any time for termination of the receivership and reinstatement of its rights, unless the court has established a minimum period for the receivership to remain in effect, 

which may not be more than one year. The court shall hold a hearing on any such petition after receiving a report from the receiver with its recommendations for action on the owner’s petition. 

Sec. 25  Conditions of reinstatement of owner’s rights

The court may grant a petition for reinstatement, but must find that (a) the owner demonstrates 

that it will carry out the remaining features of the receiver’s plan within the time frame initially 

approved by the court; (b) the owner has paid or deposits with the court all funds required to meet the obligations of the receivership; (c) the owner agrees to assume all legal obligations, including repayment of debt, incurred by the receiver; (d) the owner has paid all municipal liens, as well as costs incurred by the municipality in connection with the receivership; (e) the owner posts a bond in an amount determined to be reasonable by the court but not in excess of 50% of the fair market value of the property, which shall be forfeit in the event of future code violations; and (f) the reinstatement is in the public interest. The court may waive the bond requirement for good cause, and may set additional requirements as conditions of reinstatement to protect the interests of the tenants and/or the neighborhood. If the owner has voluntarily conveyed the property to another owner during the receivership, the new owner is subject to the same requirements. If a new owner has taken title as a result of foreclosure or grant of a deed in lieu of foreclosure, the new owner is not subject to the provisions of this section, but may seek to terminate the receivership as provided in Sec. 27. 

Sec. 26  Monitor; reinstatement of receivership

The court may require the receiver to remain in place after reinstatement of the owner’s rights as a monitor of the condition and management of the building, and may require the owner to pay the receiver a fee in that capacity. If the owner fails to comply with the conditions of reinstatement, the court may reinstate the receivership on petition by any party in interest, and forfeit the owner’s bond.

Sec. 27  Termination of receivership

The court may terminate the receivership on request of a party in interest if it finds that any of the following conditions apply: (a) the conditions have been corrected and the purposes of the receivership fulfilled; (b) a mortgagee or lienholder has petitioned for termination, and provide assurances that it will carry out the purposes of the receivership; (c) a new entity has taken title to the building as a result of foreclosure or grant of a deed in lieu of foreclosure, and provides assurances that it will carry out the purposes of the receivership; (d) the building has been sold and the proceeds distributed as provided in the act; (e) the receiver has been unable to carry out 

the plan, or otherwise cannot carry out the purposes of the receivership. In all cases, the court has discretion to impose such conditions on the entity taking control of the building to protect the interests of the tenants and the neighborhood in which the building is located. 

Sec. 28 Creation of Preservation Loan Revolving Fund

The Department of Community Affairs is instructed to set aside up to $4 million per year to establish a fund from which grants and loans can be made to receivers acting under the provisions of this bill. $1 million from the first $4 million set aside for this purpose is to be used to make grants to nonprofit entities to build their capacity to act as receivers as well as carry out other property management activities that will further the preservation of affordable housing. 

Sec. 29
  Removal of concurrent jurisdiction of housing court

Concurrent jurisdiction of municipal housing court to appoint receivers is removed. 

Sec. 30
  Amendments to Balanced Housing Program

The Balanced Housing Program statute is amended to provide the Program with clear authority to make grants and loans to receivers, as well as to provide that DCA shall not require income certification of tenants or deed restrictions regarding low and moderate income occupancy as a condition of providing BHP funds for moderate rehabilitation of  multifamily rental buildings where the project (1) contains 30 or fewer units, and (2) is located in a Census tract in which the median household income is 60 percent or less of the area median income.  

Sec. 31  Registration of entities qualified to be receivers 

The Department of Community Affairs is directed to adopt rules and regulations to register qualified entities and to adopt rules and regulations establishing minimum levels of insurance coverage for buildings in receivership, and governing surety bonds for receivers. 

Sec. 32  Repeal of statutes

C.2A:42-79 through 84 and C.40:48-2.12h through 2.12l are repealed. 

Sec. 33  Effective date

Except for Sec. 31 regarding the adoption of rules and regulations by the Department of Community Affairs, which is effective immediately, the act becomes effective 180 days after enactment, in July 2004. 

APPENDIX 3

MODEL ABANDONED PROPERTY LIST ORDINANCE

AN ORDINANCE ESTABLISHING AN ABANDONED PROPERTY LIST, [DESIGNATING A PUBLIC OFFICER], AND AUTHORIZING THE PUBLIC OFFICER TO DESIGNATE QUALIFIED REHABILITATION ENTITIES

Where responsibility for designating the public officer lies with the governing body, it should be included in this ordinance. In municipalities operating under a Faulkner Act strong mayor form, the public officer is designated by the mayor and the ordinance should not include provisions for designation of the public officer.
WHEREAS, the [name of municipality] contains a number of vacant buildings that have been abandoned by their owners, and that are in a state of disrepair and neglect; and


WHEREAS, these buildings, by virtue of their condition and their proximity to other buildings, are diminishing the value of neighboring properties and have a negative effect on the quality of life of adjacent residents and property owners, increasing the risk of property damage through arson and vandalism and discouraging neighborhood stability and revitalization; and


WHEREAS, many of these buildings, or the land on which they are situated, can be used for productive purposes, which will further the revitalization of the [name of municipality] and improve its economic and social condition; and


WHEREAS, the [name of municipality] desires to use the powers granted local governments under the laws of the State of New Jersey to address the conditions created by these buildings, and further their reuse for productive purposes; and


WHEREAS, by creating an abandoned property list, as set forth in Section 36 of P.L.1996, c.62 (C.55:19-55) as amended by Section 28 of P.L.2003, c.210, the municipality will better be able to address the conditions created by these buildings, and further their reuse for productive purposes; 


NOW, THEREFORE BE IT ORDAINED:

(1)
The [_____________________________] is hereby directed to identify abandoned properties within the municipality, place said properties on an abandoned property list established as provided in Section 36 of P.L.1996, c.62 (C.55:19-55), as amended by Section 28 of P.L.2003, c.210, and provide such notices and carry out such other tasks as are required to effectuate an abandoned property list as provided by law. 

Note to Sec. (1): If the public officer is already designated, the language in brackets should specify the entity that has been designated the public officer. If the public officer has not yet been designated, but will be designated by the mayor, the words “public officer designated by the mayor” should be inserted in the brackets above. If the ordinance is also designating the public officer, the words “the public officer as designated herein” should be inserted in the brackets.

(2) The abandoned property list shall [PICK ONE] (a) apply to the [name of municipality] as a whole; (b) apply only to the following area [or areas] as set forth below:

[IF ABANDONED PROPERTY LIST IS TO COVER ONLY 
PART OF MUNICIPALITY, INSERT HERE DEFINITION OR DESCRIPTION OF AREA OR AREAS TO BE INCLUDED]

NOTE to Sec. (2): The abandoned property list can either encompass the entire municipality or be limited to designated areas within the municipality. The language of this section should specify which applies. If the ordinance authorizes creating a list that will apply only in specified parts of the municipality, it must specify what areas are to be included.

[(3)
[Title of individual or entity to be designated] is hereby designated as the public officer for the purpose of carrying out the responsibilities established by this ordinance, and shall have all the responsibilities and powers provided by law.]

Note to Sec. (3): This section and section (4) should be included only where the governing body is responsible for designating the public officer 
[(4)
The [public officer as designated herein] shall exercise the authority granted the municipality pursuant to Section 13 of P.L.2003, c. 210, to designate qualified rehabilitation entities to act as the designee of the municipality with respect to the provisions of that section.] 

Note to Sec. (4): The governing body can delegate the authority to designate qualified rehabilitation entities to the public officer only if the governing body appoints the public officer. If the mayor appoints the public officer, only the mayor may delegate that authority.

(5) The public officer shall provide a report to the mayor and governing body every six months, with respect to the number and location of properties on the abandoned property list, the status of those properties, and any actions taken by the municipality or by any qualified rehabilitation entity designated pursuant to the authority granted the public officer with respect to any property on the list or any other abandoned property within the [name of municipality].

(6) This ordinance shall take effect immediately as provided by law. 

APPENDIX 4

ABANDONED PROPERTY REPORTING FORM

This form can be used by local officials, or by community organizations and individuals to flag abandoned properties in their communities. It is designed to be reproduced on one side of a postcard, which can then be mailed in to the public officer or an abandoned properties clearinghouse. 

Abandoned Property Reporting Form

Street address: ________________________________________________________________________

IF KNOWN, tax block: ________________   Lot: ______________

PROPERTY TYPE:  __SFDET  __SFTWIN  __SFROW  __MF  __COM  __R/NR MIX  __IND  __OTHER

DESCRIPTION: ______________________________________________________________________________

_____________________________________________________________________________________________

IF KNOWN, how long has property been vacant?  _____months   ____years

CHECK ALL THAT APPLY:

___Property is not well secured

___Property is not habitable without major repair

___Property has accumulations of trash or debris

___Property is used for criminal or drug activity

___Property is a fire hazard 

COMMENTS/OBSERVATIONS: _______________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

SUBMITTED BY: Name: ___________________________________________

Organization/Agency: __________________________________________________________

Phone: ________________________________    e-mail: _______________________________________
APPENDIX 5

Abandoned Property Background Information Form

1. LOCATION

Street address: _____________________________________________________________

Tax Block: ___________________________________  Lot(s): _______________________

2. PHYSICAL FEATURES

Property type: 

__SF detached  
 __SF twin   
__SF row  
__2 family 
 __Multifamily

__Mixed use (DESCRIBE: _____________________________________________________)

__Commercial  
__Industrial  

__Other (DESCRIBE: __________________________________________________________)

If non-residential, describe specific former use(s): _____________________________ ______________________________________________________________________________

______________________________________________________________________________

If residential, number of units: ______          Number of stories: ______

Approximate square footage of 
Lot: __________SF        building: ________SF

Describe condition of building and grounds: __________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

3. TAX INFORMATION

a.
Ownership/lienholders

Owner of record: ____________________________________________________________

Address: ____________________________________________________________________

Other entities (lienholders) receiving copies of tax bills:

Name: ______________________________________________________________________

Address: ____________________________________________________________________

Name: ______________________________________________________________________

Address: ____________________________________________________________________

Name: ______________________________________________________________________

Address: ____________________________________________________________________

ABANDONED PROPERTY BACKGROUND INFORMATION FORM – PAGE 2 OF 4

b.
Assessments/tax liens

Assessed value: Land $________________    Improvements $____________________

Equalization ratio: _______________ (for tax year 200_ )

Annual property taxes: $________________________ (for tax year 200_ )

	TAX YEAR
	STATUS
	
	

	Current year
	___taxes are current as of ____/____/200_

___taxes are delinquent ___quarters as of ____/____/200_

	
	
	LIENHOLDER
	AMOUNT DUE

	200_
	Tax lien  

___yes   ___no
	
	

	200_
	Tax lien

___yes   ___no
	
	

	200_
	Tax lien

___yes   ___no
	
	

	200_
	Tax lien

___yes   ___no
	
	

	200_
	Tax lien

___yes   ___no
	
	


NOTE: If property includes more than one separately assessed tax lot, fill out form for each tax lot. 

4. OTHER MUNICIPAL LIENS

Enter all recorded municipal liens (sewer, water, special assessment, nuisance abatement, etc.)

	NATURE OF LIEN
	AMOUNT
	DATE ENTERED
	STATUS

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


ABANDONED PROPERTY BACKGROUND INFORMATION FORM – PAGE 3 OF 4

5.
CODE ENFORCEMENT/NUISANCE ABATEMENT HISTORY

Enter all code citations and nuisance abatement actions in chronological order (most recent first)

	DATE
	NATURE OF COMPLAINT
	DISPOSITION

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


6.
REAL ESTATE TRANSACTIONS

Enter real estate transactions for the property in chronological order (most recent first)

	DATE
	BUYER
	SELLER
	CONSIDERATION

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


ABANDONED PROPERTY BACKGROUND INFORMATION FORM – PAGE 4 OF 4

7.
CRIMINAL COMPLAINTS

Enter criminal complaints and arrests specific to the property

	DATE
	NATURE OF COMPLAINT
	DISPOSITION (if known)

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


8.
FIRES
Enter fire calls specific to the property:

	DATE
	NATURE OF CALL

	
	

	
	

	
	

	
	


Has the building been classified by the fire department for purposes of future call responses?  __yes  __no IF YES, specify: ___________________________________

9.
ADDITIONAL INFORMATION
Enter any additional information relevant to the status of the abandoned property that does not appear above (attach additional sheets if necessary): 

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
APPENDIX 6
MODEL AFFIDAVIT FOR PUBLIC OFFICER ON BEHALF OF TAX LIEN PURCHASER OF ABANDONED PROPERTY

CAPTION


I, [NAME OF PUBLIC OFFICER], of full age, being duly sworn, upon my oath deposes and states:

1.
I am the [TITLE] of the [MUNICIPAL TYPE AND MUNICIPALITY], a 
Municipal Corporation of New Jersey located in the County of [NAME], with offices at [LOCATION OF OFFICE] and have served in that capacity for [NUMBER] years.

2.
[DESCRIBE RESPONSIBLITIES OF OFFICE]

3.
In addition to these responsibilities, I have been designated by ordinance/by the mayor to carry out the responsibilities of the public officer pursuant to the Abandoned Properties Rehabilitation Act, P.L.2003, c.210.

4.
I have knowledge that [NAME OF TAX LIEN PURCHASER] has purchased a tax sale certificate for the property located at [STREET ADDRESS], known on the tax maps as [BLOCK AND LOT NUMBER]. This property is assessed to [NAME OF RECORD TITLE HOLDER]. I understand that [NAME OF TAX LIEN PURCHASER] intends to foreclose its tax sale certificate pursuant to the accelerated provisions of the Tax Sale Law, N.J.S.A.54:5-86(b) as amended by P.L.2003, c.210.

5.
I have personal knowledge of the property at [STREET ADDRESS], have 
reviewed the records regarding that property, and have made a personal inspection of that property. On the basis of my review of the records and my personal inspection, I have made the following determinations: 


a.
The property has not been legally occupied for a period of at least six months prior to the date of this certification. 



[ADD EITHER OR BOTH OF THE FOLLOWING]


b. 
The property is in need of rehabilitation and no rehabilitation has taken place for the prior six months, nor have any building permits been issued or rehabilitation work authorized with respect to the property. 


c.
The property is a nuisance because [CITE ONE OR MORE OF THE GROUNDS LISTED IN N.J.S.A.55:19-82 (a) THROUGH (e)]

6.
I understand that I am furnishing this Affidavit in conjunction with a complaint in foreclosure to be filed by [NAME OF TAX LIEN PURCHASER] to foreclose its 
tax sale certificate and in my capacity as municipal public officer authorized to make determinations of abandoned property pursuant to the Abandoned Properties Rehabilitation Act. 







____________________________________







SIGNATURE OF PUBLIC OFFICER







____________________________________







NAME OF PUBLIC OFFICER







____________________________________







TITLE OF PUBLIC OFFICER







____________________________________






MUNICIPALITY

SWORN TO AND SUBSCRIBED

BEFORE ME THIS          DAY OF

[MONTH, YEAR]

______________________________________________

NOTARY PUBLIC OF THE STATE OF NEW JERSEY

MY COMMISSION EXPIRES [DATE]

Secondary Criteria (a), (b) or (c) apply





Check Nuisance Criteria





Building is determined to be abandoned property 





One or more nuisance criteria apply





Building is determined to be abandoned property





If no exception applies, go to secondary criteria





Threshold determination that property has not been occupied for six months





Determine whether any exceptions apply





Municipality (1) enacts ordinance creating abandoned property list  (2) designates public officer





Public officer creates abandoned property list





Public officer issues nuisance complaint and serves owner with notice





Public officer provides notice to public and to owners





Public officer holds redeter-mination hearing 





Owner appeals inclusion on abandoned property list





Building is retained on  abandoned property list





Owner does not appeal inclusion on abandoned property list





Public officer finds owner appeal to be justified 





Public officer finds owner appeal not justified





Building is removed from abandoned property list 





Building is retained on abandoned property list





Public officer holds hearing on complaint





Complaint dismissed – no further action 





Public officer issues order to owner of vacant property





Public officer issues order to owner of occupied property





Owner fails to act





Owner demolishes property	





Owner repairs property





Owner fails to act





Owner vacates property





Owner repairs property	





Public officer takes action to repair or demolish property





Public officer takes action to repair and/or vacate property 





Owner potentially subject to further action under Abandoned Properties Law





No further action – nuisance abated	





No further action – nuisance abated	





Public officer places lien on property for costs incurred





Public officer places lien on property for costs incurred





Entity seeks court approval to take title or sell property





Property sold and proceeds distributed. Possession ends. 





Owner fails to make entity whole, or fails to provide assurances for completion of rehab and productive use of property





Owner or lienholder rehabilitates property and restores to productive use





Court rejects owner or lien-holder plan





Court grants possession to entity bringing complaint





Entity in possession initiates rehabilitation of property 





Entity in possession files Notice of Completion





Owner makes entity whole, regains control of property and (if necessary) completes rehabilitation. Possession ends.





Neither owner nor lienholder file rehabilitation plan





Court approves owner or lien-holder plan





Owner or lienholder files rehabilitation plan and posts bond





Municipality authorizes entity to bring action for possession





Entity identifies parties in interest 





Entity notifies parties in interest 30 days before filing complaint





Entity files complaint in Superior Court





Building  IS suitable for rehabilitation





Building NOT suitable for rehabilitation





Building NOT eligible for tax foreclosure





Consider other strategies





Building IS


Eligible for tax foreclosure





Building has substantial market value in current condition





Building has little or no  market value in current condition





Tax foreclosure delays will NOT place building in jeopardy





Tax foreclosure delays place building in jeopardy





Municipality has no abandoned property list





Municipality has abandoned property list





Consider use of possession





Proceed with tax foreclosure





Consider use of possession





Consider use of possession 





Proceed with spot blight eminent domain











� Municipalities can use any of the tools generally available for property acquisition, nuisance abatement, etc. in order to gain control of vacant lots or take other actions against those properties. Similarly, a municipality may identify and list vacant lots as well as vacant buildings for planning and management purposes. Municipalities, however, cannot use the legal powers granted them under the Abandoned Properties Rehabilitation Act to take action against vacant lots. 


� Immediately with enactment of a vacant property list ordinance, or even before, the public officer should initiate a database containing information about properties known to be vacant, including the earliest date at which the vacant status of the property is documented. This will significantly facilitate the public officer’s task, as the preparation of the list moves forward, of establishing the six month threshold requirement. 


� Where a citywide, or neighborhood-wide, inventory is feasible, there are good reasons for conducting such an inventory, over and above the value it offers for creating the abandoned property list. See Section 6.1 of this guidebook for a further discussion of the use of abandoned property inventories. 


� Many property information systems have been established in recent years in different municipalities around the country. Two good systems which can be used as models for local officials and CDCs exploring the possibility of creating such systems in their communities are Neighborhood Knowledge Los Angeles (NKLA) and the Minneapolis Neighborhood Information System (MNIS). 





� Utility shut-off information is usually available from publicly-owned utilities, such as municipal sewer or water systems. It may be more difficult to get from private utility companies, such as electric or gas companies. 





� A growing number of police departments now maintain computerized systems that track criminal activity, modeled on New York’s pioneering CompStat program. These systems are specific to the property level, as well as being capable of generating small area data for neighborhood information systems. 


 


� Detailed data is available from the 2000 Census in urban areas down to the block group level, an area typically consisting of between 4 and 8 city blocks. 


� Vacant property receivership, or possession, described in Section 5 of the Guidebook, can provide an alternate route in some cases. Although possession is a valuable tool, it is a targeted remedy designed to trigger rehabilitation of a property – either by its owner or by the municipality or its designee – and should not be seen as a route by which one will necessarily gain title to a particular property. 


� A detailed step by step guide to the tax sale process, Principles of Municipal Tax Collection II, by Alice Anne Pareti, is available from the Center for Government Services at Rutgers University. 





� Municipalities may bid for properties on the tax sale, in order to keep them from going into the hands of third parties. The municipality must identify any properties it plans to bid on in a resolution adopted in advance of the tax sale by the governing body. 


� Delays in the court process involving tax foreclosure are common. Few courts give priority to tax foreclosure proceedings, as a result of which the actual time between initial filing and the receipt of the court judgment can vary widely.  





� Notwithstanding the clear language of the statute, some judges have been known to allow redemption after the judgment either without meeting the standards or the statute, or after the 90 day period prescribed by the statute. 





� Technically, it is not the ‘highest’ bidder, because the bidding is based on the interest rate that the tax lien buyer will be eligible to receive on payments from the property owner. The bidding starts at 18%, and each subsequent bidder offers a lower rate. If there are still multiple bidders once the interest rate has been bid down to zero, the bidders can then start bidding up, by offering a premium over and above the amount of taxes owed. 


� N.J.S.A.55:19-56(a) permits municipalities to require assignees to “perform and conclude any rehabilitation or repairs necessary to remove the property from the abandoned property list […] and to post a bond in favor of the municipality to guarantee the rehabilitation or repair of the property” as a condition of assignment of a tax sale certificate. 


� In the unlikely event that the municipal officer refuses, for whatever reason, to provide the certificate holder with the requested documentation, the certificate holder may still go into court, and provide “a report and sworn statement by an individual holding appropriate licensure or professional qualifications” that the property meets the definition of abandoned property under the law. The public officer and tax collector are notified and given the opportunity to submit information to the court. The court makes the determination based on the information provided (N.J.S.A.54:5-86(b)). 





� This section from the 1996 Urban Redevelopment Act grants a similar, but somewhat more narrowly drafted, right of entry to a municipality or the New Jersey Redevelopment Authority where either is the holder of a tax lien on a property on the abandoned property list. 





� If the property already meets the definition of abandoned property at the time of the tax sale, the foreclosure must be initiated within six months of the tax sale. 





� The use of eminent domain for redevelopment purposes is still controversial, and has become more so in recent years as a variety of specific uses of the power, many of which could reasonably be characterized as abuses of the power of eminent domain, have received widespread publicity. The controversies, however, generally involve taking occupied properties, and the use of eminent domain to take abandoned properties is rarely controversial.  





� The procedures for carrying out eminent domain are complex, and must be followed to the letter. They are described in summary form in Doing Business with Local Government, pages 100-105. The best detailed analysis is that by John M. Payne, “A Survey of New Jersey Eminent Domain Law”, Rutgers Law Review, Vol.30, no.5 (1977). 





� A good discussion of the use of the Local Redevelopment and Housing Law is available in Slachetka and  Roberts, The Redevelopment Handbook (2003), available from the New Jersey Department of Community Affairs. Eminent domain is discussed on page 107 of the Handbook. 





� In some states, the power to use “spot blight” eminent domain is not limited to abandoned properties, but covers a wider range of blighting or problem properties.  





� Under New Jersey law, a municipality can take title to a property through eminent domain by depositing what it considers to be fair market value with the court, even if the owner disputes the valuation of the property. The owner can subsequently litigate the value of the property, and if a court subsequently finds that the fair market value is higher than the amount deposited by the municipality, the municipality must pay the owner the additional amount. 





� Conventional real estate appraisal practice, which relies largely on comparable sales, is most effective when it is applied to a standard real estate product for which there is a strong market, such as suburban single-family homes. The less standardized the product, and the weaker the market, the less reliable the appraisal. 


� Contrary to what many people may believe, nothing in the law requires a municipality to pay fair market value when acquiring property voluntarily. The price can be more, or less, than fair market value. Clearly, a municipality should not pay more than fair market value except where there are compelling reasons to do so. Where the municipality pays less than fair market value, the owner may be able to take the difference between the purchase price and the fair market value as a tax deduction.  





� A variation on a gift is what is known as a bargain sale, where the owner sells the property for a price that is significantly below fair market value, and takes the difference as a charitable deduction. 


� An excellent guidebook for anyone involved in maintaining or improving vacant lots is Reclaiming Vacant Lots: A Philadelphia Green Guide (2002), published by the Pennsylvania Horticultural Society. For further information, go to � HYPERLINK "http://www.pennsylvaniahorticulturalsociety.org" ��www.pennsylvaniahorticulturalsociety.org�.











� Boarding or fencing may be prohibited or discouraged in cases where the community has reason to believe that their negative effects, by calling attention to the abandoned status of the property, outweigh the positive effects. Examples may include relatively stable areas where break-in risks are low, and the risk of destabilizing effects from highly visible boarding are high, such as transitional residential neighborhoods as well as struggling commercial districts. 


� Exceptions can be made where the reuse of the property is known in advance, and will not be affected by allowing below grade footings and foundations to remain. 





� This is critically important, but can often cost (particularly if the building to be demolished is a row house in the middle of the row) considerably more than the demolition itself. This cost must be recognized when making the decision whether or not to demolish particular properties. 


� This statute has been on the books for many years, and many New Jersey municipalities have already enacted ordinances implementing its provisions locally. Although many local officials may be familiar with its provisions, we believe this section should be useful; first, because many CDC personnel and other community leaders are not familiar with the law; second, because after many years, it is always appropriate for local officials to review municipal practice, and ensure that it is consistent with the language of the enabling statute; and finally, because this discussion may offer suggestions to municipalities for ways they may be able to use these tools more proactively, not only to deal with individual problem properties, but as part of a citywide abandonment prevention strategy.  





� Municipalities may also use the health code to abate nuisances, including health hazards arising from abandoned buildings or vacant lots.


� These sections do not represent a single cohesive and internally consistent statute, but rather a series of additions grafted onto a statute initially enacted in 1942. As a result, there is considerable duplication of language, or restatement of similar subject matter, within these sections. A complete rewrite of this law is overdue. 





� The municipality may want to utilize the standards of the Abandoned Property Rehabilitation Act, N.J.S.A.55:19-82 (see Section 2.1 of the Guidebook).


� There is a seeming inconsistency here, in that, having vacated the building, the owner now has a building that is no less in need of repair, but which is now vacant as well. While the building is no longer doing direct harm to any occupants, it is still a nuisance to its neighbors and the community at large, and in all probability would soon be eligible for listing on an abandoned property list (see Section 2 ) and for the various remedies associated with listing. In other words, the owner cannot relieve herself of her obligations by vacating the building. 


� Apartment House Council v. Town of Ridgefield, 123 NJ Super 87 (1973) (trial court) and 128 NJ Super 192 (1974) (Appellate Division). While this approach is worth considering, local officials should bear in mind that it might turn out to be counterproductive, by leading to rent increases for tenants in the municipality, or as a disincentive for property owners to continue operating multifamily buildings in the community. 





� The city of Wilmington, Delaware took a creative approach, by imposing a fee on abandoned properties that increases with every year that the property remains abandoned. The annual fee is $500 after one year, rising to $1,000 after two years, $2,000 after three years, $3,500 after five years, and $5,000 after ten years.  





� The municipality would also have recourse if it takes the property and subsequently sells it, but is unable to realize enough from the sale of the property to cover the full amount of the lien.





� As written, the act would appear to provide recourse even against limited partners in a limited partnership, a not uncommon form of real estate ownership, who are passive investors with no role in the operation or management of the property. It is possible that the courts may ultimately exclude some such parties from the reach of this statutory provision.  


� Missouri and Illinois have enacted statutes specifically providing for possession of vacant properties, similar to the New Jersey statute. Receivership statutes in Indiana, Massachusetts and Ohio can be used for vacant as well as occupied properties. Perhaps the most extensively used vacant property receivership law is a local ordinance enacted by the city of Baltimore, acting under the broad home rule powers granted the city by the state of Maryland.


� While the law does not provide a specific timeframe for the owner to act, it calls for the judge to impose specific time frames on the owner, in order to ensure the “expeditious rehabilitation” of the property (N.J.S.A.55:19-97(c)).


� The law provides two routes for a municipality to delegate its powers to a qualified entity. Under N.J.S.A.55:19-90, the municipality may designate an entity to exercise the municipality's rights, including the right to bring the action in its name as the municipality's agent, while under N.J.S.A.55:19-91(c), a municipality can bring the action, and then seek the court's approval to assign its rights to another entity. In either case, the court must find that the entity meets the standards for a 'qualified rehabilitation entity' as defined in the law before actually granting the entity possession of the property. A court could also potentially dismiss a complaint brought by an entity designated by the municipality if it found (perhaps as a result of a motion by the owner or lienholder) that the entity bringing the complaint was not qualified to do so. 


� Cities organized under the "mayor-council plan" of the Optional Municipal Charter Law (Faulkner Act), N.J.S.A.40:69A-1 et seq. This category includes most of New Jersey's larger urban municipalities. 





� From this point onward, when the text refers to the "entity", the term should be read as "the municipality or the qualified rehabilitation entity, as the case may be".  Where the statute reads 'municipality', it refers to the municipal government, or any qualified rehabilitation entity designated by the municipality. 


� It is not absolutely clear how much time the lienholders have in the event the owner chooses not to contest the matter. Presumably, the clock would start at the point where the lienholders were notified that the owner was not going to submit a plan, or 60 days from the date of filing the complaint, whichever was sooner. 





� This applies only to neighborhood revitalization plans approved by the Department of Community Affairs under the provisions of the Neighborhood Revitalization State Tax Credit Act, N.J.S.a.52:27D-490 et seq., not to any document that might be called a ‘neighborhood revitalization plan’. 


� The statute reads ‘no more than six months…to the anticipated date’, but does not set any minimum period, permitting some judgment to be exercised by the entity. Presumably, the entity should be guided by the degree of certainty of the anticipated date. If, six months out, the date is still little more than an educated guess, common sense dictates that the entity should wait until closer to the date of completion before issuing the Notice of Completion. Similarly, in the case of a moderate rehabilitation, which might take less than six months altogether, the actual time period between issuing the Notice of Completion and actual completion would be substantially less. 


� The law leaves it to the court’s discretion how fair market value is to be determined. At a minimum, it would appear that an independent appraisal of the property is required.  


� A possible exception would be if one found a cluster of buildings, all of which had the same owner and secured lienholders (or no secured lienholders). The court could potentially join a series of separate proceedings against those buildings into a single action. Such situations, however, are likely to be rare. 


� The Multifamily Housing Preservation and Receivership Act also calls upon the Department of Community Affairs to establish a Preservation Loan Revolving Fund, for the purpose of making loans and grants to receivers in situations where private funds are inadequate to address the condition of the property. The Department is authorized to draw up to $4 million per year from the Balanced Housing Program for this purpose (N.J.S.A.2A:42-141). 


� The term ‘affordable’ is used in the act, but is not otherwise defined. It is reasonable to assume that the meaning is housing that is, generally speaking, affordable to low or moderate income households. There is nothing to suggest that the act requires that the subsequent use of the property be subject to formal procedures such as income certification of potential tenants or controls on affordability over time.





� The use of the term ‘negotiated’ in the process of selling to a non-profit entity means that the sale does not have to be competitive, such as an auction or open property listing. The sale must still be at fair market value, as determined by an appraisal or other procedure approved by the court. 





� This option can only be pursued if approved by a majority of the tenants in the building, and must provide that no tenant be displaced as a result of approval of the plan of conversion. 


� Experience in other states suggests that entities bringing receivership actions find out quickly whether the owner is or is not actively interested in the property. If the owner does not step forward when given the initial opportunity to do so, it is highly unlikely that she will make a serious effort to gain reinstatement of her rights to the property later on; indeed, in some cases, owners have come forward and offered deeds to the receiver, or the entity bringing the action.


  


� In many cases the putative receiver, particularly if it is a non-governmental entity, will not have legal access to the building prior to the court’s determination. Since, however, the building has been the subject of attention – in all likelihood considerable attention – by the municipality’s code enforcement personnel, a substantial body of information should be potentially available from that source, as well as from tenants, to form an informed picture of the building’s condition. Tenants may also be able to provide information on rent levels, which may be helpful to assess the financial feasibility of the receivership. 


� Bringing Buildings Back: From Abandoned Properties to Community Assets, a detailed guidebook to addressing abandoned property issues from abandonment prevention to reuse planning, written by the author of this guide will be published in late spring 2006 by the National Housing Institute and Rutgers University Press. For further information, go to � HYPERLINK "http://www.nhi.org" ��www.nhi.org�.





� If resources do not permit a citywide inventory, but if the city contains neighborhoods that are either (a) known to have serious abandoned property problems; and/or (b) are the focus of particular neighborhood revitalization efforts, an inventory can focus on those neighborhoods. 


� This does not mean that one should not or cannot develop strategies without an inventory. Certainly, many local officials, CDC staff and neighborhood leaders have a reasonably solid understanding of many aspects of the abandoned property problem in their city or neighborhood, solid enough to frame rational strategies. It should be stressed, however, that an inventory not only provides more accurate and detailed information than is otherwise available, but also often brings out aspects of the problem that may be misunderstood or only poorly understood. To paraphrase the urban systems pioneer Jay Forrester in Urban Dynamics (1969), complex systems (such as the dynamics of properties in the urban environment) are counterintuitive; in other words, what an observer intuitively believes to be true is not necessarily the case. 


� Even where municipalities have the capacity, they are severely constrained by the many legal requirements imposed on local government with respect to contracting, borrowing funds, conveying properties, and the like. 





� In practice, far fewer people object to eminent domain being used against vacant properties than when it involves displacing the residents of occupied buildings. Still, in a political climate where eminent domain is under attack, and where some owners of abandoned properties may see eminent domain as frustrating their hopes for speculative windfalls down the road, the potential of oppositions should not be underestimated.   





� We have not included the redevelopment and brownfields strategies in this table, since many of the principal tools that would be used to pursue those two strategies are beyond the scope of this guidebook. 





